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THE SECOND GENEVA CONFERENCE ON THE LAW OF 
THE SEA: THE FIGHT FOR FREEDOM OF THE SEAS #* 


By ArtHuR H. DEAN 


Chairman of the United States Delegation 


The opening of the Northwest Passage between the Atlantic and the 
Pacific Oceans under the Arctic ice by the atomic submarines U.S.S. 
Seadragon and U.S.S. Nautilus heralds the conquest of hitherto im- 
penetrable undersea depths.’ Yet this event is only one of many triumphs 
along a new frontier of oceanographic exploration and development which 
is uncovering untapped sources of immeasurable wealth and benefits for 
all peoples. But even as we confidently prepare to harness these vast 
natural resources of the oceans, we must seek to achieve equitable agree- 


* The author wishes to express his grateful appreciation for the untiring efforts and 
able assistance rendered to him as Chairman of the United States Delegation by Mr. 
Arthur L. Richards (Special Assistant to the Under Secretary of State), Vice Chair- 
man of the Delegation; Mr. Edward Tylor Miller (Attorney), Vice Chairman of the 
Delegation; Vice Admiral Oswald S. Colelough (Department of Defense and Acting 
President, The George Washington University), Mr. William C. Herrington (Special As- 
sistant to the Under Secretary of State), Mr. Arnie J. Suomela (Commissioner, Fish 
and Wild Life Service, Department of Interior), Mr. David W. Wainhouse (Minister- 
Counselor, American Ambassador, Vienna), and Mr. Raymund T. Yingling (Assistant 
Legal Adviser, Department of State), all of whom were alternate representatives; Mr. 
Virgil L. Moore (American Embassy, Geneva), Secretary of Delegation; Mr. Ernest 
L. Kerley (Office of the Legal Adviser, Department of State), Technical Secretary; Mr. 
Ralph N. Clough (First Secretary, American Embassy, London), Liaison Officer for the 
Far East; Mr. Nat B. King (American Consul General, Dacca, Pakistan), Liaison Officer 
for the Middle East; Mr. Peter Roberts (American Consul, Seville, Spain), Liaison 
Officer for Western Europe; Mr. William Witman, II (First Secretary, American 
Embassy, Paris), Liaison Officer for Africa; Mr. Norman Armour, Jr. (United States 
Mission to the United Nations, New York), Liaison Officer for Latin America; Mr. 
Frank Boas (Attorney); Mr. Wilbert M. Chapman (Resources Committee, San Diego, 
Calif.) ; Mr. George J. Feldman (Attorney); Capt. Leonard Hardy (U.S. Navy); Capt. 
Wilfred A. Hearn (U.S. Navy); Lt. Comdr. Harold Hoag (U.S. Navy); Mr. Harold E. 
Lokken (Fishing Vessel Owners Association); Mr. John Lyman (National Science 
Foundation); Mr. William R. Neblett (National Shrimp Congress); Mr. Charles H. 
Owsley (Deputy U.S. Representative to the European Office of the United Nations, 
Geneva); Mr. G. Etzel Pearcy (Department of State); Mr. Harry Shooshan (Depart- 
ment of the Interior); Mr. George H. Steele (Fishery Products Division, National 
Canners Association); Mr. Fred E. Taylor (Department of State); Mr. William Terry 
(Fish and Wild Life Service, Department of the Interior); Mr. Edward E. Wright (De- 
partment of State); and Miss Gertrude Horner, personal secretary to the Chairman. 
The writer also wishes to express his indebtedness to his associate, Robin T. Tait, for aid 
and assistance in connection with this article. The views here expressed are entirely 
personal and not official. 

1 That earlier attempts to open the Northwest Passage contributed to man’s con- 
quest of the Arctic is indicated by the reliance placed upon the logbook of the early 19th- 
century British navigator, Sir William Parry, whose soundings made possible the 
Seadragon’s passage through some of the more treacherous straits, according to her 
captain. N. Y. Times, Sept. 15, 1960, p. 9. 
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ments on international laws of the sea by which nations will abide. Only 
thus can the freedom of the seas and the right to harvest its resources 
be ensured without the risk of anarchy and wasteful depletion; only thus 
ean nations avoid increased risk of strife and, possibly, war over con- 
flicting claims to the bounty of the seas. 

It is, therefore, quite timely that two world-wide conferences have been 
assembled recently under the auspices of the United Nations to consider 
and adopt multilateral conventions on the law of the sea. After long and 
patient study and searching negotiations which received scant public 
notice, the first Conference on the Law of the Sea held in 1958 achieved 
a large measure of success in reaching agreements which were embodied 
in such conventions. 

The second Conference on the Law of the Sea was held in Geneva, 
Switzerland, from March 17 to April 27, 1960, with eighty-seven nations 
participating. It was called by a resolution of the United Nations General 
Assembly of December 10, 1958, to take up several problems which had not 
been solved at the first Conference in 1958: ‘‘the breadth of the territorial 
sea and fishery limits.’’* Thus, the preblems which were of primary con- 
cern at this second Conference involved (a) the breadth of the territorial 
sea bordering each coastal state, and (b) the establishment of fishing zones 
by coastal states in the high seas contiguous to, but beyond, the outer limit 
of the territorial seas of coastal states. The reciprocal rights of each 
coastal and fishing or maritime state in such inner and outer zones involved 
questions of national security, such as the innocent passage of warships, as 
well as of maritime and aerial commerce, and fisheries rights and conserva- 
tion. 

The title of the Conference on the Law of the Sea has given rise to some 
confusion because the Conference was concerned only with the public inter- 
national law of nations as it regulates the use of the sea, and not with 
commercial maritime or admiralty law. Thus, the Conference dealt with 
the international legal rights and duties of the various countries and their 
nationals, including the right to navigate in the airspace over the sea and 
beneath its surface, and the right to take the animal, mineral or plant 
resources to be found within such borders of the sea. 

Members of the American Delegation traveled during the six months 
previous to the Conference to the Far East, to Southeast Asia, to Latin 
America and to the countries of Europe in an effort to confer and to reach 
agreement beforehand on keeping the areas of the high seas as extensive 
as possible and, hence, the territorial sea as narrow as possible. Before 
and during the Conference we worked closely with the representatives of the 
United Kingdom, Canada, France, Belgium, The Netherlands, West Ger- 
many, Spain, Portugal, Italy, Greece, Turkey, Norway, Sweden, Denmark 
and Ireland and with many nations in the Far East, the Middle East, 
Latin America and Africa. 

2U.N. Doe. No. A/RES/1307(XIII) (1958); 1958 U.N. Yearbook 381-383. The 
states in attendance at the second Conference were the same as at the first Conference, 
except for the absence of Afghanistan and the additional presence of Cameroons and 
Guinea. Yemen appeared but did not vote at the first Conference. 
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THE NECESSITY FOR AN INTERNATIONAL LAW OF THE SEA 


The necessity of working out careful agreements with such widely 
scattered nations with different security, economic or fishing interests is 
also clearly illustrated by the undersea circumnavigation of the globe by 
our nuclear-powered submarine Triton. On March 31 of this year, the 
Triton passed submerged through the Surigao Strait, south of Luzon in the 
Philippines, across the Mindanao Sea; then through the Macassar Strait 
and South of Java into the Indian Ocean.* Thus, the Triton passed sub- 
merged through waters within the Indonesian and Philippine archipelagos, 
which are claimed unilaterally by each of those nations as ‘‘internal 
waters,’’ although they include vast high sea areas. Under international 
law, foreign vessels may not pass through internal waters as of right, even 
if their passage is innocent.’ It is for this reason that we do not recognize 
the validity of this extensive and unilateral archipelago theory. 

The traditional concept of the territorial sea, which is a marginal belt 
of the ocean measured seaward from a ‘‘baseline’’ along the coast cutting 
across the mouths of rivers, harbors and smaller bays, must be distinguished 
from the concept of ‘‘internal waters,’’ which lie inland from this coastal 
baseline. However, internal waters have come to include not only rivers 
and harbors but also certain historic bays, such as Chesapeake Bay, the 
Sea of Azov, and certain Norwegian fjords.* Recently Panama has sought 
unilaterally to confer the status of an historic bay on the Gulf of Panama.’ 

Under current concepts of international law, waters in a 3-mile wide mar- 
ginal belt of the ocean along the coasts of a state may be validly claimed as 
territorial seas (as distinct from fishing zones) under the exclusive sov- 
ereignty and control of the coastal state, subject only to the right of ‘‘inno- 
cent passage’’ for ships of other nations, which must observe the coastal 
state’s regulations on navigation, pilotage and anchorage, et cetera.* For 


3See map, N. Y. Times, May 11, 1960, p. 1. 

4In a note of Dee. 12, 1955, from the Philippine Ministry of Foreign Affairs to 
the United Nations Secretariat, it was stated that ‘‘. . . all waters around, between 
and connecting the different islands belonging to the Philippine Archipelago irrespec- 
tive of their widths or dimensions, are necessary appurtenances of its land territory, 
forming an integral part of the national or inland waters, subject to the exclusive 
sovereignty of the Philippines.’’ Laws and Regulations on the Regime of the Ter- 
ritorial Sea, U.N. Doe. No. ST/LEG/SER.B/6, at 39 (1956). 

By Act No. 4, published Feb. 18, 1960, Indonesia claimed as ‘‘internal waters’’ all 
those areas of the sea within straight base lines ‘‘connecting the outermost points on 
the low water mark of the outermost islands or part of such islands comprising 
Indonesian territory.’? Addendum to Supp. to Laws and Regulations on the Regime 
of the Territorial Sea, U.N. Doe. No. A/CONF.19/5/Add.1, at 3-4 (1960). 

51 Oppenheim, International Law 461 (8th ed., Lauterpacht, 1955) (hereinafter cited 
as 1 Oppenheim). 

® See ibid. at 506; U.N. Conference on the Law of the Sea, 1 Official Records, Prepara- 
tory Documents at 3-9 (U.N. Doe. No. A/CONF.13/37 (1958), hereinafter cited as 
Official Reeords with appropriate volume and document numbers). 

7 See note 53 below. 

$1 Oppenheim 493-494; 1 Hyde, International Law 515-519 (2nd rev. ed., 1945, 
hereinafter cited as Hyde). 
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instance, submarines are required to navigate on the surface and show their 
flag when passing through the territorial sea of another state.® 

Furthermore, although aircraft have the right to fly over the high seas, 
they cannot overfly the territorial sea of another nation without obtaining 
prior permission, any more than they can overfly another nation’s land 
territory in the normal atmosphere and flight space in the absence of special 
treaty or agreement.’® International conventions such as the Chicago Civil 
Aviation Convention of 1944, in conjunction with specific bilateral agree- 
ments, have made it possible for commercial scheduled airlines to establish 
air services and obtain freedom of passage over the land and territorial 
seas of signatory states, for which reason the U.S.S.R. has not signed such 
agreements.’ The Soviet denial of freedom of flight to either commercial 
or private civil aircraft by treaty or otherwise is emphasized by Soviet 
attempts to deny freedom of flight even over the high seas by repeated 
aggressive attacks upon foreign aircraft.’* 

Thus, any proposal to extend the width of territorial seas to 12 miles 
along any coast in any area of the world, decreasing pro tanto the extent 
of the high seas common to all, raises problems of aerial overflight and 
movement of fishing vessels and merchant ships, surface warships and 
submarines through or over or under the territorial sea of each coastal state. 
The United States is seriously concerned that general freedom of com- 
merce, the fishing livelihood of many states and the security of the free 
world may be threatened thereby.** 


9See note 76 below. 10 See 1 Oppenheim 487, 519, 525-529. 

11 The Convention on International Civil Aviation, 61(2) Stat. 1180, T.I.A.S., No. 
1591 (open for signature in Chicago, Dec. 7, 1944, in force April 4, 1947), had been 
ratified by 72 states as of January, 1958. U.N. Doe. No. A/CONF.13/31 (1958). 
Art. 2 thereof provides that national sovereignty over ‘‘air space’’ applies to ‘‘the 
land areas and territorial waters adjacent thereto.’’ The provision in Art. 6 that 
‘*No scheduled international air service may be operated’’ except with ‘‘special per- 
mission or other authorization of . . .’’ the subjacent state, is overcome to a large exte! 
by other agreements signed with various states at Chicago in 1944. The United States 
adheres to the International Air Services Transit Agreement by which each state 
grants airlines of other signatory states the privileges (a) ‘‘to fly across its territory 
without landing’’ and (b) ‘‘to land for non-traffic purposes.’’ Dec. 7, 1944, 59 Stat 
1693, Exee. Agreement Series, No. 487. These ‘‘Two Freedoms’’ are supplemented by 
bilateral agreements, such as those between the United States and the United Kingdom, 
which provide for receiving and discharging passengers, mail and cargo. See the U.S. 
U.K. Agreement of Feb. 11, 1946, 60 (2) Stat. 1499, T.I.A.S., No. 1507, and amend- 
ments thereto, relating to specific scheduled routes. The United States had been the 
foremost sponsor of the ‘‘ Five Freedoms’’ Agreement signed at Chicago in 1944, but 
was unable to obtain sufficient support for the principle of unqualified freedom of inter- 
national navigation contained therein, and therefore withdrew from that Agreement in 
accordance with its terms. 1 Oppenheim 527-528; Briggs, The Law of Nations 323 
(2d ed., 1952, hereinafter cited as Briggs). 

12 The Soviet Union has attacked United States aircraft flying over the high seas, 
including the Pacific Ocean, the Baltic Sea, the Sea of Japan, and the Bering Sea, 
on at least a dozen different occasions since 1950. N.Y. Times, July 17, 1960, § 4, P- 
E 5; see note 165 below. 

18 See statement of the writer in Hearings on Conventions on the Law of the Sea 
Before the United States Senate Committee on Foreign Relations, 86th Cong., 2d Sess., 
7-8 (1960). 


wo 
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There are the problems of contiguous fishing zones, fisheries conservation, 
and claims of certain coastal states for preferential fishing rights on the 
high seas even beyond 12 miles. Iceland and some Latin American states, 
for instance, claim to be dependent upon their coastal fishing and the 
natural cycle of wildlife in the sea and along their coasts for both their 
livelihood and their food.’* Problems are bound to arise, since many 
peoples are dependent upon fishing in far distant waters in the high seas, 
often near foreign shores.*® 

In addition, the maritime states are seriously concerned that any exten- 
sions of the territorial sea and regulation therein by coastal states could 
easily make surface sea voyages or commercial aircraft flights much more 
lengthy and costly, and, in many cases, commercially unfeasible or un- 
profitable.* The effect upon commercial aircraft flights could be even 


14 The Icelandic people have always been dependent upon coastal fisheries for their 
survival, and fishing limits beyond three miles have been claimed at various times over 
past centuries. See notes 27 and 29 below. Most of Iceland’s necessities of life have 
to be imported and paid for by Iceland’s exports, 97% of which are fishery products. 
Ieeland believes that it is faced with ruin as a result of overfishing, against which 
conservation conventions of 1937 and 1946 have been ineffective. See statement (in 
summary form, hereinafter indicated by the U.N. document symbol ‘‘SR.’’) of the 
representative of Iceland at the second Conference. U.N. Doe. No. A/CONF.19/C.1/ 
SR.11, at 4-10 (1960). It is hoped that the long dispute between Iceland and the 
United Kingdom may be ended by constructive steps through negotiations recognizing 
the needs of both parties. 

It has been stated that the social and economic conditions of Peru are closely de- 
pendent upon the prevalence of myriads of fish which thrive in the adjacent Peruvian 
(or Humboldt) Current, which moves up the West Coast of South America, and upon 
the sea birds which live upon these fish. Not only are many of Peru’s people largely 
dependent upon fish for food and for their livelihood, but also the agriculture of Peru 
is dependent upon the guano deposits of millions of sea birds, including cormorants, 
pelicans, terns and gulls, which give Peru most of its supply of fertilizer. For ex- 
ample, in 1956 some 330,000 tons of this guano, which is now protected by law, were 
harvested. When this current occasionally changes its course out to sea or slackens, 
it is said an effect known as El Nino occurs, the fish disappear or move with the 
current out to sea, multitudes of the birds die of starvation, and the guano harvest 
is insufficient. It has been estimated that the bird population may be cut from a 
norm of 30 million to 5 or 8 million. See statements of representatives of Peru at 
the second Conference, U.N. Docs. Nos. A/CONF.19/C.1/SR.7, at 5 (1960) and 
A/CONF.19/SR.11, at 7-10 (1960); Cowen, Frontiers of the Sea 164-166 (1960); 
Reiff, The United States and the Treaty Law of the Sea 51, 52, 307-309 (1959); 17 
Encyclopaedia Britannica 631 (14th ed., 1938). It is this dependence upon the natural 
eyele of the sea which has given rise to the ‘‘bioma’’ theory and claims of fishing 
jurisdiction out to 200 miles, the maximum distance from shore of the Peru Current, 
which at other times extends less than 100 miles. Sayan, The Position of Peru 10-13 
(1958); Sgrensen, Law of the Sea 219 (International Conciliation, Carnegie Endow- 
ment for International Peace, 1958); cf. Reiff, above, at 307. The Peruvian Decree 
No. 781 of Aug. 1, 1947, specifically asserted this guano-fishery interdependence as 
Justification for the 200-mile claim. U.N. Legislative Series, Laws and Regulations 
on the Regime of the High Seas, U.N. Doe. No. ST/LEG/SER.B/1, at 16 (1951). 

15 See statements at the Conference by representatives of the United Kingdom and 
Japan. U.N. Does. Nos. A/CONF.19/C.1/SR. 6, at 5-9 (1960) and A/CONF.19/ 
C.1/8R.9, at 5-7 (1960). 

a See statements in the Committee of the Whole at the second Conference by repre- 
sentatives of Norway, U.N. Doe. No. A/CONF.19/C.1/SR.11, at 17 (1960); Greece, U.N. 
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more serious than upon sea voyages since, in the absence of treaty, aircraft 
do not even have a right of innocent passage in overflying territorial seas 
or international straits, unless a high seas corridor remains."* 

{In many international straits, depending upon their width, the extension 
of territorial seas from each shore would obliterate many formerly existing 
high seas corridors. Many important international straits are less than 
12 miles wide at their narrowest points: the Strait of Gibraltar narrows 
to a width of about 714 miles; the Strait of Bab-el-Mandeb at the mouth 
of the Red Sea measures about 914 miles; the Malacca Strait, connecting 
the Indian Ocean with Singapore Strait and the South China Sea is 20 to 
25 miles wide or wider for hundreds of miles, but narrows to a width of 
734 miles at its eastern end, where it joins with the Singapore Strait, which 
is less than 3 miles wide as it passes Singapore Island.** 

As every island has its own surrounding territorial sea, extensions of the 
territorial sea limit to 12 miles all over the world would enclose a large 
number of existing high seas areas as well as restrict the use of a number 
of international straits. Furthermore, the territorial seas of neutral na- 
tions, if extended to 12 miles, could offer a safe haven from which enemy 
submarines might operate submerged and undetected by the coastal state, 
although in violation of international law. 

Thus, aircraft and naval movements with or without air cover would be 
seriously restricted, if not made impossible. If straight baselines between 
islands and headlands of indented coastlines were to be used, the enclosed 
sea areas could be greater in geometric proportion as the absolute width 
of the territorial sea increased in arithmetic proportion.’® Such effects 
would occur in the West Indies and in areas such as the Aegean Sea and 
the Eastern Mediterranean which would make those parts of the oceans 
a series of unconnected high seas lakes.?° 


Mare LineruM AND Mare CLAUsUM 


By common consent, in the past several centuries the high seas have been 
regarded as open and free to all peoples. The 3-mile territorial sea 
limit of coastal states has been generally recognized with a few exceptions, 


Doc. No. A/CONF.19/C.1/SR.6, at 17 (1960); and Switzerland, which considered itself 
a ‘‘user of the seas,’’ U.N. Doc. No. A/CONF.19/C.1/SR.23, at 2-3 (1960). 

17 The delegate of Ethiopia made an imaginative suggestion that the territorial seas 
in international straits should be so delimited that ‘‘high seas channels . . . broad 
enough to permit free navigation’’ remained. U.N. Doe. No. A/CONF.19/C.1/SR.18, 
at 5 (1950). 

18 Kennedy, A Brief Geographical and Hydrographical Study of Straits which Con 
stitute Routes for International Traffic, U.N. Doe. No. A/CONF.13/6 and Add.1 (1957). 

19 See statement of the writer in introducing the U.S.-Canadian compromise proposal 
in the Committee of the Whole. U.N. Doe. No. A/CONF.19/C.1/SR.21 (1960). 

20 The representative of Greece pointed out in the debates in the Committee of the 
Whole that 30% of Greek territory consists of islands which give it a very long 
coastline of 14,000 miles, and that an extension of the territorial sea to 12 miles would 
enable Greece to join all its islands in strips of territorial sea and ‘‘so secure control of 
the Aegean.’’ U.N. Doe. No. A/CONF.19/C.1/SR.6, at 17 (1960). 
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such as the historically sanctioned one-league limit of 4 miles in Seandi- 
navian waters.** From Roman times up to the Renaissance, however, one 
empire after another had claimed exclusive jurisdiction over the vast areas 
of the high seas. The Roman emperors styled themselves ‘‘King of the 
Ocean’’; the Republic of Venice was recognized as sovereign of the 
Adriatic ; Sweden and Denmark claimed sovereignty over the Baltic; and 
Portugal claimed sovereignty over the Indian Ocean and the South At- 
lantic, while Spain claimed the Pacific and the Gulf of Mexico in accordance 
with the famous demarcation line based on Papal Bulls of 1493, as modified 
by the Treaty of Tordesillas in 1494.2 Thus, Spain claimed a vast area 
of ocean as a Spanish Main into which other nations’ ships should not 
venture without permission. To a Spanish ambassador asserting this claim 
in 1580 and complaining of Sir Francis Drake’s voyage across the Pacific 
and around the world, Elizabeth I of England replied that 


the use of the sea and air is common to all; neither can any title to the 
ocean belong to any people or private man, forasmuch as neither nature 
nor regard of the public use permitteth any possession thereof.?* 


After the defeat of the Armada in 1588, the Spanish claims could not be 
effectively asserted, and were disputed by England for centuries thereafter, 
and also by the United States in the nineteenth century.** 

Shortly after the accession of James I to the throne of England, the 
Elizabethan policy of freedom of the seas was temporarily reversed; in 
1604 James I claimed sovereignty over the ‘‘Kings Chambers,’’ or bays, 
along the coast for purposes of neutrality, and in 1609, sovereignty over 
“‘our coasts and seas’’ in an effort to prevent the Dutch from fishing off 
the English coast.2> It was to protect the Dutch fishing industry against 
this new English claim and the claims of the Danes that, in the year 1609, 
Grotius published his treatise in the nature of a brief, including a chapter 
on Mare Liberum, that the high seas are res communis, or common and 


211 Oppenheim 486-492; Briggs 281-284; 1 Hyde 451-460; see Jessup, The Law of 
Territorial Waters and Maritime Jurisdiction 9-66 (1927). 

22 Fulton, The Sovereignty of the Sea 106 (1911). The Bulls were obtained, 
immediately upon the return of Columbus, by the Spanish monarchs through 
an ex parte application, and subsequent disputes with the Portuguese over the 
equity of the line resulted in shifting it from 100 leagues west of the Cape 
Verde Islands to 370 leagues west by the 1494 treaty. Ibid. 

*3 Ibid. at 107. The Papal Bulls had purported to grant monopolies of trade, relying 
upon which the Spanish Ambassador complained that Drake presumed to trade in 
‘*Indian’’ seas, but Elizabeth refused to be barred from the ‘‘Indies.’’ Jbid.; see 1 
Oppenheim 584; 7 Encyclopaedia Britannica 575 (14th ed., 1938). 

*4See statement of the delegate from Spain at the second Conference that a territorial 
sea of 6 nautical miles had been asserted by Spain for two centuries under municipal 
law. U.N. Doe. No. A/CONF.19/C.1/SR.5, at 11 (1960). During the 19th century the 
United States and England refused to recognize the Spanish 6-mile claims in Cuba or 
elsewhere. 1 Hyde 456, notes 3, 4, and 5; Jessup, The Law of Territorial Waters and 
Maritime Jurisdiction 42, 53-54 (1927). See Heinzen, ‘‘The Three-Mile Limit: Pre- 
serving the Freedom of the Seas,’’ 11 Stanford Law Rev. 597, 626-627, 630-631, note 
133 (1959). 

*5 Fulton, note 22 above, at 118-122, 148, 150. 
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open to all people.** Both the Dutch and the English objected to the claims 
of the double Kingdom of Denmark-Norway to a mare clausum over the 
northern seas and corresponding demands that all foreign vessels obtain 
licenses for navigation.** The Danes were claiming exclusive fishing zones 
off Iceland, Norway and the Farée Islands and their other dominions within 
sight of land, which came to be set at a distance of about 4 leagues or 
16 miles.*§ 

The disputes between the Danes, on the one hand, and the English, the 
Dutch and the French, on the other, involved not only exclusive fishing 
zones but also neutrality zones in which prizes of war could not be taken 
by warships or privateers. These disputes continued intermittently during 
the recurring wars of the seventeenth and eighteenth centuries, until the 
end of the Seven Years’ War in 1763, with the British Navy supreme upon 
the seas.*® 


261 Oppenheim 585. 

27 Fulton, note 22 above, at 108-112; Kent, ‘‘The Historical Origins of the Three 
Mile Limit,’’ 48 A.J.I.L. 537, 538 (1954). In the 15th century the Danes claimed all of 
the seas between Norway and Iceland and the Orkney and Shetland Islands. Henry V 
in 1415 prohibited his subjects from fishing off Iceland, but the Tudors, Henry VII and 


Henry VIII, negotiated treaties permitting English fishing off Iceland upon payment 


of customs and obtaining licenses every seven years. Disputes arose, however, and 
1602 Elizabeth complained that Danish claims were without ‘‘ecolour’’ under the ‘‘ Law 
of Nations’’ by which ‘‘ fishing, much less passage to ships of merchandise . . . cannot 


be forbidden ordinarily’’ although ‘‘property of sea, in some small distance from the 
coast may yield some oversight and jurisdiction.’’ Fulton, cited above, at 110-111. 
28 Kent, note 27 above, at 539-544. The early Danish practice on the coast of Norw 
had been to reserve fishing jurisdiction over the marginal sea within sight of land. 
Danish ordinance of 1616 for fishing off the Farée Islands was so interpreted, and 
Seottish Order in Council of 1618 forbade Scottish fishermen to fish ‘‘ within sight « 
the Island of the Faerée.’’ This distance was understood in Scotland to measure 
fourteen miles and was expressed by that number of miles in the draft Treaty of Union 
(with England) of 1604, whereas in Denmark the distance was regarded as at least four 
in Danish practice as compared with 3 miles 1 


4 
+ 


leagues (of four nautical miles each 
English and French practice) and was so defined in the Danish ordinances of June, 1691 
In Icelandie waters the maritime belt was first measured by a Danish decree of 1598 
two leagues, but varied from tw 
finally fixed at four leagues in 1682. The four-league limit remained in force official 
until 1836 when it was contracted to one league, although it had been tacitly 

W 


o to eight leagues during the ensuing century until it 


tracted to one league in practice since 1762 at the close of the Seven Years 
Ibid. at 539-541, 552. 

29 In February, 1691, the Danes took advantage of a temporary British and Dut 
naval defeat off Beachy Head during their long wars against Louis XIV of France by 
issuing a decree prohibiting in northern seas all unlicensed ‘‘navigation,’’ including 
both fishing and trading. However, Denmark was forced into a position of neutrality 
and in June, 1691, issued decrees claiming protected neutrality jurisdiction over a belt ot 
sea four or five leagues from shore. Jbid. at 540-541. Thereafter, Denmark had fre 
quent disputes with England and Holland, particularly over fishing, and with France, par 
ticularly over prizes captured in the approaches of the Baltic, where French privat 
were successful against English and Dutch trading ships. In 1740 and 1741 the Dut 
complained of seizures of their fishing vessels off Greenland and Iceland within f 
leagues of shore. The Dutch would concede no greater fishing jurisdiction to the Danes 
than ‘‘the Distance of Cannon Shot from those Shores.’’ The dispute with the Dut 
was finally ended in 1762 with Danish permission, as a matter of grace, for the Dut 
to fish within a four-league limit and Dutch official recognition of that limit. Jb 


| 
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From about that time Danish claims were limited to a maritime belt of one 
marine league in width (albeit a league of 4 nautical miles) which was 
recognized by other countries, and Denmark gave tacit permission for 
foreign fishing up to that limit.*° Sweden was perhaps the first state to 
claim ‘‘dominion’’ over a territorial sea in the modern sense by a decree 
of 1758." 

Thus, the earlier claims to extensive fishing and neutrality jurisdiction 
zones were limited to a maximum territorial sea claim of one marine league, 
which in the practice of most states was, and is, a distance of 3 nautical 
miles. Claims by countries such as Denmark and Spain to great areas of 
the oceans were defeated by the refusal of other nations to recognize them. 

By popular and erroneous tradition a development of the modern one- 
league territorial sea limit has been attributed to Bynkershoek’s treatise of 
1702 and to the so-called ‘‘cannon-shot rule’’ that the territorial sea should 
be measured by the actual range of coastal cannon. It has been decisively 
shown, however, that the range of coastal cannon was generally not as great 
as one marine league when that width was adopted.** 


543. By decrees of 1747 the Danes had already sanctioned Russian fishing up to one 
league off Finmarken in northern Norway, just as a royal decree of 1745 reduced to 
one league the former four-league limit in the matter of taking prizes at sea. Ibid. at 
544; Walker, ‘‘ Territorial Waters: The Cannon Shot Rule,’’ 22 Brit. Yr. Bk. of Int. 
Law 210, 227 (1945). In negotiations in 1760 over Danish complaints about French 


privateers, France conceded Danish coastal jurisdiction over a continuous belt of sea, 
but not one of four marine leagues; the French suggested instead that the maximum 
extent of ‘‘territorial right’’ should be limited to three miles, or one league, which they 
regarded as the ‘‘possible range of cannon.’’ Aide-Memoire handed to the Danish 
Envoy, Paris, Nov. 11, 1760. Kent, note 27 above, at 548-549, note 66. 

30 Denmark adopted the one-league limit in 1745 to safeguard Danish neutrality in 
the Franco-British wars of that period. In 1758 the Swedes, allied to France in the 
Seven Years’ War, imposed a three-‘‘mil’’ limit and subsequently, in 1779, changed 
their limit to one league of four miles in conformity with that of Denmark. Ibid. at 
544, 550. These Scandinavian claims have remained in force to the present day. See 
dissenting opinion of Judge J. E. Read in the Fisheries Case, [1951] I.C.J. Rep. 116 at 
191. Both Norway and Denmark still cite a royal order or decree of 1812 asserting one 
league (of four nautical miles) as their basic claim of jurisdiction over the territorial 
sea. U.N. Legislative Series, Laws and Regulations on the Regime of the Territorial 
Sea, U.N. Doe. No. ST/LEG/SER.B/6, at 8, 35 (1956), and supplement thereto, U.N. 
Doe. No. A/CONF.19/5, at 30 (1960). 

31 The Swedish decree of 1758 appears to go beyond a limited claim to neutrality 
jurisdiction, although it was directed against the taking of prizes in the Baltie during 
the Seven Years’ War, which lasted until 1763. The text states that the maritime belt 
“must be uncontestably claimed to constitute Swedish dominion.’’ It may be noted 
that there is some dispute as to whether this Swedish decree referring to a three ‘‘mil’’ 
belt, was referring to a nautical mile or to a league in the usage of that time, since the 
nautical mile was unknown in Swedish ordinances until the twentieth century. See 
Gihl, ‘‘ The Limits of Swedish Territorial Waters,’’ 50 A.J.I.L. 120-122 (1956). 

32 It appears that no known cannon in the seventeenth or eighteenth century actually 
had a range as great as 3 miles. In the disputes with Denmark in 1740 one Duteh diplo- 
mat remarked: ‘‘I do not believe that there is any cannon in the world that can earry 
even one league, let along four leagues.’’ Walker, note 29 above, at 227. According to 
the gunnery tables which have been examined, a heavy mortar was able to attain about 
two and one-half miles without much aecuracy at the beginning of the nineteenth cen- 
tury. Normal range of cannon would appear to have been about a mile and a half until 
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Furthermore, the ‘‘cannon-shot rule’’ did not result in a continuous mari- 
time belt of uniform width, but rather in an undulating line dependent 
upon the location and range of cannon actually emplaced on shore. This 
rule, as generally understood, was therefore in conflict with the concept of 
a continuous maritime belt and applied primarily to the establishment of 
protected neutral waters, such as at the entrances of harbors, where ships 
could not be taken as prizes of war.** 

The legal principle actually expressed by Bynkershoek, who became the 
leading proponent of the freedom of the high seas, was that ‘‘the territorial 
sovereignty ends where the power of arms ends,’’ or ‘‘terrae potestas finitur 
ubi finitur armorum vis.’’** The extensive claims which were previously 


the middle of the nineteenth century, when rifled steel ordnance was developed. 
Mouton, The Continental Shelf (1952), and Meyer, The Extent of Jurisdiction in 
Coastal Waters (1937), discussed in Heinzen, note 24 above, at 605, note 26; see Walker 
above, at 210. 

33 The first apparent advocacy of the distance of cannon shot as applicable to the 
maximum permissible claim over the marginal sea is attributed to the Dutch in their 
1610 fishing dispute with England. The Dutch emissaries stated in opposition to the 
English claims that ‘‘by the Lawe of nacions, no prince can Challenge further into the 
Sea than he can Comand wt* a Cannon .... For that the boundlesse and rowlinge Seas 
are as Comon to all people as the ayre weh no prince can prohibite.’’ Fulton, note 22 
above, at 156, note 1. Inasmuch as the dispute with England involved fishing zones and 
not the law of prize or neutrality, it is not clear that the Dutch intended to assert the 
same cannon shot rule as came to be applied by the French to the law of prize, which 
was literally limited to the range of actual cannon where they might be found along 
the shore, under whose protection a threatened ship could lie in safety. The French had 
accepted the portée du canon rule as law before 1700 and continued to assert it as late 
as the American Revolution. Walker, loc. cit. 215-221. Subsequent developments seem 
to indicate that both the Dutch and the French, at different times, used the distance of 
cannon shot as an argument to limit Danish claims to continuous, broad maritime zones. 
Some authorities believe that the conflict between the concept of a continuous maritime 
zone and the cannon-shot rule resulted in a compromise utilizing the concept of a con- 
tinuous zone but limiting its width. Kent, note 27 above, at 552-553. Bynkershoek 
may well have been the earliest of juristic writers to take notice of the cannon-shot rule 
and to popularize it. Walker, note 29 above, at 211. At any rate, in the late 18th 
century, several Italian writers, including Galiani in 1782, suggested adopting a 
maritime zone of uniform width and limiting it to three miles all along the coast as the 
limit beyond which no cannon could possibly reach. Ibid. at 213, 229-230; 1 Hyde 453, 
note 5. A writing of Vattel in 1758 can be interpreted to the same effect. Walker, 
above, at 226. 

In 1793 the United States adopted for purposes of neutrality a zone of three miles’ 
uniform breadth, the first adoption of the three-mile limit of which we are certain. In 
a note informing the British of this action, Thomas Jefferson, then Secretary of State, 
remarked that ‘‘the smallest distance, I believe, claimed by any nation whatever, is the 
utmost range of a cannon ball, usually stated at one sea league. . . . This distance can 
admit of no opposition....’’ 1 Moore, Digest of International Law 702-703 (1906). 

34 Walker, note 29 above, at 211-212; 1 Oppenheim 490, 586. This principle was not 
original with Bynkershoek, however, for Grotius had already enunciated it a century 
earlier: ‘‘. . . lordship over a portion of the sea is acquired in the same way as other 
lordships— . . . . by way of territory, in so far as those who navigate in that part of 
the sea nearest the land can be held in restraint from the land, no less than if they were 
found upon the land itself.’’ Quoted in Brown, ‘‘The Marginal Sea,’’ 17 A.J.I.L. 89, 


92 (1923). 
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made to exclusive national seas were curtailed eventually by the recognition 
that claims may not be asserted beyond the power of the claimant to control 
and regulate the area claimed, a principle which may become important in 
the law of space.*® However, the 3-mile limit remained in force long after 
the ability of coastal states to control navigation upon the seas was extended 
to a distance not only beyond 3 miles but even out of sight of land. The 
considerations which led to this continued refusal to recognize any encroach- 
ment upon the freedom of the high seas were economic and political rather 
than military.*® 

In the centuries of exploration of the new world and the growth of 
maritime commerce, a great majority of the nations of the Western World 
recognized that high seas freely open to the commerce of all nations were 
in their mutual interests. The growth of international law which took 
place during the same time recognized that rule as established by the 
majority of civilized states.*7 

For a number of years, the Soviets, referring to decrees of the Czars, have 
declared a 12-mile territorial sea with exclusive fishing rights off their 
coasts. Thus they have prevented foreign vessels or aircraft from ap- 
proaching their shores and, in the absence of treaty, from fishing off their 
eoasts.** Nevertheless, it is in the commercial and fishing interests of all 
countries, including Soviet Russia, that the territorial seas of coastal states 
be kept as narrow as possible, and therefore that the high seas common to 
all be kept as open and unrestricted as possible. 

Moreover, in recent years the Soviets have been sending their trawlers 

85 See statement of Loftus Becker, then Legal Adviser to the State Department, 38 
Dept. of State Bulletin 962, 966 (1958). 

86 The modern 3-mile limit sprang from ‘‘ pacific and economic roots’’ and thus in the 
nineteenth century came to supplant the ‘‘old war rule’’ of cannon range, which was 
always linked to the law of prize rather than to issues such as the right of passage and 
fishing. Walker, note 29 above, at 231. The portée du canon rule was applied in a 
number of declarations of neutrality, such as those of the Italian Provinces in 1778 and 
1779. Ibid. at 230. By way of contrast the first treaty specifying the 3-mile limit was 
that of 1818 between the United States and Great Britain after the War of 1812, in 
Article I of which it was provided that, except in specified limited areas, the United 
States gave up any rights or liberty to ‘‘take, dry, or cure fish, on or within three marine 
miles of any of the coasts, bays, creeks, or harbours, of his Britannic Majesty’s 
dominions in America ...’’ Oct. 20, 1818, 8 Stat. 248, Treaty Series, No. 112. This 


convention proved to be a precedent for others which followed. Fulton, note 22 above, 
at 581. 

87 In the Fisheries Case, [1951] I.C.J. Rep. 116 at 147, Judge Alvarez stated in his 
individual opinion: ‘‘The extent of . . . the territorial sea, was first fixed at the range 
of the contemporary cannon, and later at 3 sea miles.’’ 

88 The Soviets cite a law on the Extension of the Maritime Customs Zone of Dec. 10, 
1909, as the basie statute on their twelve-mile territorial sea claim. (Synoptical Table) 
U.N. Doe. No. A/CONF.19/4 (1960). However, this statute refers only to ‘‘the Mari- 
time Customs Zone within the limits of which all vessels, whether Russian or foreign, 
shall be subject to inspection by the Russian authorities ...,’’ (Supp. te Laws and 
Regulations on the Regime of the Territorial Sea, U.N. Doc. No. A/CONF.19/5, at 
33 (1960) ), which appears to be no more than a traditional customs zone which has been 
long distinguished from the territorial sea, and in United States practice has been 
maintained at twelve miles since the Act of Aug. 4, 1790. 1 Stat. 156. 
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into many new fishing areas around the world and have recently sent a very 
large fishing fleet to fish off Newfoundland.** Indeed, the Soviet Union is 
reported to be greatly expanding its foreign fishing operations by investing 
$270,000,000 in a world-wide fishing fleet which may well give the Soviets 
an annual fish catch second only to Japan. This new Soviet investment 
includes nearly a hundred ‘‘factory ships’’ costing $3,000,000 each.*° 

Such factory ships are complete mass-production operations which can 
catch, clean, fillet and can or freeze great quantities of fish without entering 
or clearing the ports of the adjacent coastal state. They are alleged to 
operate to the detriment of small native coastal fishing vessels, and many 
countries, such as Iceland, the new states of Africa and Asia and the 
West Coast countries of South America, have become alarmed at the actual 
or possible effect of such large-scale operations of foreign origin in high 
seas areas off their coasts.* 

For such reasons coastal states have either claimed certain preferential 
fishing rights for their nationals on the high seas beyond the limits of their 
territorial seas, or they have sought unilaterally to extend the limits of 
their territorial seas or their claimed exclusive fishing zones into the high 
seas. By such means these states have sought to assure a continued catch of 
fish for their own consumption or sale, and, at the same time, to control 
and limit or tax the activities of foreign fishermen in the high seas beyond 
the territorial seas off their coasts. 


FISHERIES CLAIMS AND PoLiTIcAL DISPUTES 


Unfortunately, what we usually regard as a long historical fight for the 
freedom of the seas in the interests of all may seem otherwise to some of the 
newer countries which were formerly colonies of the great maritime 
nations. To them the very fact that international law was established 
primarily by the Western maritime states, which have been referred to 
under international law as the ‘‘civilized nations,’’ is a source of deep and 
profound irritation which we must not overlook. Many of these newer 
states are in the underdeveloped areas of the world, where fishing is an 
important means of subsistence and source of food. These newer states 
are very anxious to conserve for themselves whatever economic resources 
are at their disposal. 

To some of these new nations which have a seacoast it seems that freedom 
of the high seas has conferred upon foreigners, at least indirectly, the 
right to come within a short distance of their coasts to maneuver surface 
vessels, aircraft or submarines and to seize what these coastal states view as 
a depletion of their natural fish resources without paying compensation for 
the loss to the coastal state.* 

89 N. Y. Times, Feb. 27, 1959, p. 3. The Russians have claimed their fishing ships 
are engaged in experimental work and research. Ibid. 

40N. Y. Times, June 16, 1960, p. 45. 

41 See statement of the representative of Iceland in the General Assembly of the 
United Nations, Nov. 17, 1958. U.N. Doe. No. A/C.6/SR.583/Rev. 1 (1958). 

42 At the second Conference the representative of Egypt referred to the use of naval 
and aircraft demonstrations close to the coasts of small nations as a possible means of 
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Therefore: Chile, Ecuador and Peru have claimed 200 miles of exclusive 
fishing jurisdiction off their coasts by their joint Declaration on Maritime 
Zones of 1952, to which Costa Rica subsequently adhered.** Ecuador has 
reinforced her fishing claims by enacting a 1951 statute extending her 
territorial sea to 12 miles.** One Latin American state, E] Salvador, has a 
provision in its 1950 Constitution claiming 200 miles into the high seas.* 
These claims are all concerned with protecting tuna fishing and whaling off 
the Pacific Coast of South America. In the South Atlantic, Argentina has 
claimed since 1946 similar exclusive fishing rights over the ‘‘epicontinental 
sea,’’ or waters above its continental shelf, which would extend for hundreds 
of miles into the ocean.*® Mexico has claimed a 9-mile territorial sea which 


intimidation. U.N. Doe. No. A/CONF.19/C.1/SR.17, at 3 (1960). The Iranian 
representative stated that ‘‘many African, Asian and Latin American States’’ had been 
‘‘subjects of colonialism based mainly on naval power.’’ Jbid. at 9. The representa- 
tive of Guinea stated that the ‘‘concept’’ of ‘‘ historic rights’’ for fishing was ‘‘ nothing 
other than a manifestation of the right of the strongest and a vestige of colonialism’’ 
which would be a ‘‘grave injustice to the young States that were struggling . .. for 
economic independence.’’ U.N. Doe. No. A/CONF.19/C.1/SR.18, at 3 (1960). The 
Venezuelan representative simply alleged that the ‘‘three mile limit .... had been con- 
ceived in ancient times by the great maritime Powers to allow them full freedom of 
action on the high seas, even in the vicinity of foreign coasts.’’ U.N. Doc. No. A/ 
CONF.19/C.1/SR.6, at 3 (1960). 

43 The Declaration on the Maritime Zone of Aug. 18, 1952, states that the parties 
‘proclaim as a principle of their international maritime policy that each of them 


possesses sole sovereignty and jurisdiction over the area of the sea adjacent to the coast 
of its own country and extending not less than 200 nautical miles from the said coast.’’ 
Laws and Regulations on the Regime of the Territorial Sea, U.N. Doc. No. ST/LEG/ 
SER.B/6, at 723-724 (1957). In 1956 the representatives of Peru, Ecuador, Chile and 
Costa Rica explained to the United Nations that their respective governments had 
merely intended to proclaim fishing and conservation authority and had not intended to 
extend territorial waters to 200 miles. U.N. Does. Nos. A/C.6/SR.486, at 28, 29; 
A/C.6/SR.489, at 43, 45; A/C.6/SR.496 at 84, 86; A/C.6/SR.498, at 97 (1956). 

44 The Decree of the Congress of the Republic of Ecuador, Feb. 21, 1951, provides that 
**national territorial waters comprise a minimum distance of 12 nautical miles measured 
from the outermost promontories of the Ecuadorian Pacific coast .. .’’ using straight 
base lines between headlands. Laws and Regulations on the Regime of the Territorial 
Sea, U.N. Doe. No. ST/LEG/SER.B/6, at 13 (1956). 

45 The El Salvador Political Constitution, Sept. 7, 1950, states in Article 7: ‘‘The 
territory of the Republic within its present boundaries is irreducible; it includes the 
adjacent sea within a distance of two hundred marine miles measured from the line of 
lowest tide, and it embraces the air space above, the subsoil, and the corresponding 
continental shelf. The provisions of the preceding section do not affect freedom of 
navigation in accordance with principles accepted by International Law.’’ U.N. 
Legislative Series, Laws and Regulations on the Regime of the Territorial Sea, U.N. 
Doe. No. ST/LEG/SER.B/6, at 14 (1956). The representative of El Salvador suggested 
at the 1960 Conference that the El Salvador claim could be interpreted in such a way 
as to ensure freedom of navigation, fishing and aircraft overflights in keeping with 
the rules of international law which might be adopted. U.N. Doe. No. A/CONF.19/ 
C.1/SR.3, at 6 (1960). 

46 Argentinian Decree No. 14,708 of Oct. 11, 1946, includes a provision in Article 2 
that ‘‘free navigation’’ would not be affected in this 200-mile belt of sea. U.N. 
Legislative Series, Laws and Regulations on the Regime of the High Seas, U.N. Doe. 
No. ST/LEG/SER.B/1, at 5 (1951). Argentina’s territorial sea remains at 3 miles. 
See (Synoptieal Table) U.N. Doe. No. A/CONF.19/4 (1960). 
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would protect her shrimp fisheries in the Gulf of Mexico and correspond- 
ingly limit others.** The Mexican claim is partly based on the Treaty of 
Guadalupe-Hidalgo of 1848 concerning the Texas border, although this 
treaty does not refer to territorial seas, but merely states in Article V that: 


The boundary line between the two republics shall commence in the 
Gulf of Mexico, three leagues from land, opposite the mouth of the 
Rio Grande. . . 


This treaty was specifically discussed by the Supreme Court of the United 
States in its decision of May 31, 1960, on the rights of Texas and other 
States to the offshore oil in submerged lands on the continental shelf, with 

the opinion that the traditional 3-mile territorial sea of the United States | 
was not affected thereby.* 

A number of U. S. fishing vessels have been seized by Ecuador and by 
Mexico pursuant to their claims of exclusive fishing jurisdiction. The 
seizures of American vessels and the fines imposed upon their owners caused 
the United States Congress to pass a Fisherman’s Protective Act on August 
27, 1954.°° This Act provides that the United States Government will 
reimburse fishermen for fines imposed upon them by foreign countries 
for fishing within claimed zones or territorial sea limits which the United 
States does not recognize, and will attempt to recover from such foreign 
governments the sums thus paid out. Pursuant to the Act, some 20 
claims involving seizures beyond three miles have been certified for re- 
imbursements totaling about $88,000. Furthermore, the United States 
has assisted some aggrieved fishermen in presenting their claims against 


the foreign governments concerned for other losses sustained in the 
seizures. A total of three such espoused claims against Ecuador include 
property damages of over $100,000 plus a personal injury claim sustained 
during seizures which took place beyond 12 miles (in addition to over 


47 U.N. Legislative Series, Addendum to Laws and Regulations on the Regime of t! 
Territorial Sea, U.N. Doe. No. ST/LEG/SER.B/6/Add.1, at 9, cited in (Synoptical 
Table) U.N. Doce. No. A/CONF.19/4 (1960). 

489 Stat. 922; Treaty Series, No. 207. This Mexican claim based on this treaty w: 
stated by its delegate at the Conference many times. See U.N. Doe. No. A/CONF.19 
C.1/SR.10, at 3 (1960); see Robles, La Conferencia de Ginebra y La Anchura del Mar 
Territorial (1959). 

49 United States v. Louisiana, et al., 363 U.S. 1, 121 (May 31, 1960). Pursuant t 
the Submerged Lands Act of 1953, 67 Stat. 29, 43 U.S.C. §§1301-1315, the Supren 
Court of the United States, in the majority opinion by Mr. Justice Harlan, held that 
‘“for domestic purposes’’ and as to ‘‘relationships between the Nation and a State’’ 
3-league boundary on the continental shelf would control the respective submerged lan 
claims of the State of Texas and the Federal Government for the purposes of the Act 
‘irrespective of the limit of territorial waters,’’ because ‘‘the right to exercise jurisdi 
tion and control over the seabed and subsoil of the Continental Shelf is not inter 
tionally restricted by the limit of territorial waters.’’ 363 U.S. at 35-36. The Court 
expressly held that the issue before it of the extent of the Texas boundary ‘‘ deriv: 
from a delegation of Congressional power to admit new states, not from the Executive’ 
own power to fix the extent of territorial waters’’ and explicitly stated that ‘‘w 
intimate no view on the effectiveness of this boundary as against other nations.’’ 363 
U.S. at 57, 64. 50 68 Stat. 883. 
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$60,000 in fines for which the fishermen were reimbursed under the Act).™ 

Other Latin American states claiming 12 miles would include Venezuela 
and Panama.** Panama has also claimed the Gulf of Panama as an historic 
bay in an attempt to control fishing and the approaches to the Panama 
Canal.°* 

The Philippines and Indonesia have each unilaterally adopted the so- 
ealled ‘‘archipelago theory’’ by which they would draw a perimeter around 
their outermost island, to the east, west, north and south; and then all the 
waters lying within that perimeter are claimed as historic internal waters, 
which claims have not been recognized by the United States.°* Through such 


51 Information obtained in response to an inquiry to the Department of State, Wash- 
ington, D. C. See Phleger, ‘‘Recent Developments Affecting the Regime of the High 
Seas,’’ 32 Dept. of State Bulletin 934, 937 (1955). Subsequent U.S. negotiations at 
Santiago in 1955 with Ecuador, Chile and Peru were not successful in solving these 
fishery disputes. 33 ibid. 1025-1030 (1955). 

52 The Venezuelan claim dates from an Act of July 27, 1956, and the Panama claim, 
from an Act of Dee. 18, 1958. U.N. Doe. No. A/CONF.19/5, at 31 and 34 (1960); cf. 
(Synoptical Table) U.N. Doc. No. A/CONF.19/4 (1960). 

53 Law No. 9, Jan. 30, 1956, of the Republic of Panama, quoted in Ozores, Derecho 
del Mar (La Conferencia de Ginebra) 184-185 (1959). The ‘‘rights enjoyed by 
’ are specifically referred to in Art. 2(d) of the Act 
of Dee. 18, 1958, extending the Panamanian territorial sea to a width of twelve miles. 
U.N. Doe. No. A/CONF.19/5, at 32 (1960). At the first Conference Panama and India 
proposed that the General Assembly should study ‘‘the juridical regime of historic 
waters including historic bays,’’ U.N. Doe. No. A/CONF.13/C.1/L.158/Rev.1 (1958), 
which was adopted as a resolution. U.N. Doe. No. A/CONF.13/L.56, at 8 (1958). This 
item was placed on the agenda of the Sixth Committee of the General Assembly, which 
on Dee. 7, 1959, requested that the International Law Commission undertake such a 
study. U.N. Doe. No. A/RES/1453 (XIV) (1959). In the debates in the General 


Assembly, the Panamanian representative claimed that Panama had ‘‘sovereign rights’’ 


Panama over its historic waters’ 


over the Gulf of Panama from ‘‘time immemorial.’’ This claim was based on what was 
asserted to be the criterion of international law: ‘‘The geographical configuration of a 
bay, its immemorial usage by the riparian State and the national defense needs of said 
State [which] justified the bay being regarded as historic . . .’’ U.N. Doe. No. 
A/C.6/SR.644, at 9 (1959). At the second Conference the delegate of Panama men- 
tioned the Panama Canal in stressing the historical importance of the sea to the 
economy of Panama. U.N. Doe. No. A/CONF.19/C.1/SR.4, at 8 (1960 

54 The Philippines’ note of 1955 to the United Nations Secretariat and the Indonesian 
Act No. 4, published Feb. 18, 1960, are set forth in note 4 above. Outlying mid-ocean 
archipelagos, including Indonesia and the Philippines, were distinguished from coastal 
archipelagos in a preparatory study for the first Conference by Mr. Evensen of Norway, 
‘"Certain Legal Aspects Concerning the Delimitation of the Territorial Waters of 
Archipelagoes.’’ The authorities collected indicate that there is general agreement that 
territorial waters should be measured from the islands situated most distant from the 
center of the archipelago with varying maximum distance between the islands of the 
archipelago. The Hague Conference in 1930 suggested as a possible compromise that all 
waters in the archipelago should be territorial waters. The study concluded that in the 
case of mid-ocean archipelagos, ‘‘exorbitantly long base lines, closing vast areas of sea 
to tree navigation and fishing, are contrary to international law.’’ The study also con 
cluded that whether the waters within the archipela can be considered as internal 
waters depends upon ‘‘ whether such water areas are so closely linked to the surrounding 
land domain of the archipelago as to be treated in much the same manner as the 
surrounding land.’’ 1 Official Records 289, 302 (U.N. Doe. No. A/CONF.13/37) 
(1958 This conclusion closely follows the reasoning of the Court in the Fisheries 
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internal waters there would be no right of innocent passage except subject 
to unilateral control, no right of submerged navigation and no right of 
aircraft overflight in the absence of express treaty provisions. Extending 
outward from that archipelago perimeter, these two countries would also 
have a belt of territorial seas, which Indonesia claims out to 12 miles and 
the Philippines claim at varying limits alleged!y established by the 1898 
and 1900 treaties between the United States and Spain ceding the Philip- 


Case, [1951] I.C.J. Rep. 116 at 133, which was directly concerned, of course, with 
coastal islands or archipelagos off Norway. It is to be noted that Art. 4 of the Con- 
vention on the Territorial Sea and the Contiguous Zone limits the enclosing of waters 
between islands as internal waters to the situation of the coastal archipelago: ‘‘. 

if there is a fringe of islands along the coast in its immediate vicinity.’’ U.N. Doe. 
No. A/CONF.13/L.52 (1958). The Report of the International Law Commission on 
this article indicates quite clearly that the Commission was following the Fisheries 
Case. U.N. General Assembly, 11th Sess., Official Records, Supp. No. 9 (A/3159) 
(1956). 

At the second Conference both the Philippine and the Indonesian delegates claimed 
that their archipelagos were historical units enclosing the claimed sea areas on the basis 
of historic as well as geographical right, although they admitted that their archipelago 
theory had not yet found general recognition in international law. See statements in 
U.N. Doe. No. A/CONF.19/C.1/SR.5, at 8-9 (1960), and U.N. Doe. No. A/CONF.19 
C.1/SR.14, at 5 (1960). The Philippine delegate stated that the Philippines had been 
considered ‘‘from time immemorial’’ as a ‘‘single territorial unit,’’ citing the Treaty 
of Paris of 1898 as an instance, and the Indonesian Statute of 1960 similarly states 
that ‘‘since time immemorial the Indonesian archipelago has constituted one entity.’’ 
Ibid. ; Indonesian Act No. 4, published Feb. 18, 1960, note 4 above. The United States 
and Canada expressly excepted the ‘‘juridical status of historic waters’’ from the 
provisions of the compromise joint proposal in the hope of obtaining support from 
Indonesia and the Philippines. See statement of the writer at the Conference, U.N. 
Doc. No. A/CONF.19/SR.12, at 3 (1960). In the Committee of the Whole, the Philip- 
pines had introduced an amendment to the original U.S. and Canadian proposals, among 
others, that it should ‘‘not apply to historic waters.’’ U.N. Doe. No. A/CONF.19 
C.1/L.5 (1960). 

55 The Indonesian 12-mile claim is set forth in the Act No. 4, published Feb. 18, 1960, 
note 4 above. 

The Philippine claim to territorial seas around the perimeter of its archipelago varies 
from less than three miles to more than twelve miles in different areas, allegedly 
in accordance with the Peace Treaties of 1898 and 1900 by which Spain ceded to the 
United States the Philippine Islands. See statements of the representative of thie 
Philippines at the Conference. U.N. Does. Nos. A/CONF.19/C.1/SR.5, at 8 (1960) 
and A/CONF.19/C.1/SR.25, at 15 (1960). The 1955 note of the Philippines to the 
United Nations Secretariat states that, in addition to the internal waters ‘‘ around, be- 
tween and connecting the different islands belonging to the Philippine Archipelago,’’ the 
Philippines claim as maritime territorial seas ‘‘all other water areas embraced in the 
imaginary lines described in the Treaty of Paris of December 10, 1898, the treaty con- 
cluded at Washington, D. C., between the United States and Spain on November - 
1900 . . .’’ and supplemental treaties of 1930 and 1932 between the United States and 
the United Kingdom. Laws and Regulations on the Regime of the Territorial Sea, U.N. 
Doe. No. ST/LEG/SER.B/6, at 39 (1956). However, Art. III of the Treaty of 
Paris of 1898, merely states that ‘‘Spain cedes to the United States the archipelago 
known as the Philippine Islands, and comprehending the islands lying within the follow- 
ing lines: . . .’’ Dee. 10, 1898, 30 Stat. 1754, Treaty Series, No. 343. Similarly, the 
Treaty of Nov. 7, 1900, which ceded certain outlying islands, merely states that Spain 
cedes all the islands belonging to the Philippine archipelago ‘‘lying outside the lines 
described in Article III’’ of the 1898 Treaty of Paris in whieh Spain ceded the arehi- 
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pines.°> The great extent of such claims can be appreciated only by 
realizing that Indonesia extends over 3,000 miles east and west, and over 
1,300 miles north and south. Likewise, the Philippines, which consist of 
over 7,000 islands, extend roughly 600 miles east and west, and roughly 
1,000 miles north and south.*® Many historic sea lanes lie within these 
self-proclaimed ‘‘internal waters.’’ 

The advocates of the archipelago theory claim that ships on peaceful 
missions can navigate the claimed internal waters, but the ephemeral nature 
of such rights is well exemplified by recent Indonesian regulations, effective 
as of August, 1960, which forbid Dutch vessels to pick up or discharge 
passengers or cargo in Indonesian waters.®’ Thus, even though Dutch 
ships may sail upon the surface of these seas, they can have no hope of 
commercial operations. 

Since 1956 India has claimed the power to establish fishing conservation 
zones out to 100 miles beyond the territorial sea, which is set at 6 miles.** 
The proclamation specifically refers to the dependence on fish as food. 

Unfortunately, the attitude of most of the Arab countries has been 
strongly affected by the issue of Israel’s rights of innocent passage through 
the Strait of Tiran, which connects Israel’s Port of Elath (Eilat) at the 
upper end of the Gulf of Aqaba with the Red Sea. The generally navigable 
side of the Strait is only about 4 miles wide, and was easily controlled by 
the Arab Powers before the Israeli-Egyptian war, which has never been 
officially settled.°® In an effort to close the Strait of Tiran and the Gulf 
of Aqaba to Israeli shipping, the United Arab Republic and Saudi Arabia 
have been claiming a 12-mile territorial sea since 1958.® It is ironic that 


pelago ‘‘comprehending the islands lying within certain described lines . . .’’ Nov. 7, 
1900, 31 Stat. 1942, Treaty Series, No. 345. Thus, it would appear that these treaties 
referred only to the islands within certain imaginary lines, and did not intend that the 
imaginary lines should be interpreted as base lines enclosing all of the water areas 
therein. 

5617 Encyclopaedia Britannica 725 (14th ed., 1938); 1950 Britannica Book of the 
Year 484-485. 57 N. Y. Times, June 20, 1960, p. 56. 

58 By Presidential Proclamation of Nov. 29, 1956, India proclaimed the right to 
establish ‘‘conservation zones in areas of the high seas adjacent to the territorial 
waters of India, but within a distance of one hundred nautical miles from the outer 
limits of those waters’’ in order to regulate fisheries and establish conservation measures, 
ete. Supp. to Laws and Regulations on the Regime of the Territorial Sea, U.N. Doe. 
No. A/CONF.19/5, at 13 (1960). By Presidential Proclamation of March 22, 1956, 
India had claimed a territorial sea of ‘‘six navtical miles.’’ Laws and Regulations on 
the Regime of the Territorial Sea, U.N. Doc. No. ST/LEG/SER.B/6, at 23 (1956). 

59 Selak, ‘A Consideration of the Legal Status of the Gulf of Aqaba,’’ 52 A.J.LL. 
660 (1958). In 1950 Egypt occupied the islands in the Straits of Tiran. Gross, ‘‘ The 
Geneva Conference on the Law of the Sea and the Right of Innocent Passage Through 
the Gulf of Aqaba,’’ 53 A.J.I.L. 564, 565 (1959). However, in 1957, Saudi Arabia 
claimed these islands with the apparent acquiescence of Egypt (U.A.R.). Selak, loc. 
cit. at 666, 

80 (Synoptical Table) U.N. Doe. No. A/CONF.19/4 (1960). The Saudi Arabian 
Decree of Feb. 16, 1958, replacing the former Decree of 1949, contains detailed pro- 
visions defining ‘‘inland waters’’ to include waters between the coast and ‘‘shoal’’ 
waters or islands out to twelve miles. U.N. Legislative Series, Supp. to Laws and 
Regulations on the Regime of the High Seas, U.N. Doe. No. ST/LEG/SER.B/8, at 29 
(1959). 


e 
e 
1e 
e 
‘y 
Ma 
of j 
vo | 
w- 
he 
i102 
1e8 
hi- 


768 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 54 


Saudi Arabia should thus be one of the leading exponents for a wide ter- 
ritorial sea, because its principal wealth, crude oil, must be transported over 
the high seas in tankers to far distant markets as a part of the free com- 
merce of the world to which a narrow territorial sea is economically es- 
sential. Other Arab states, such as the Sudan, Yemen, Lebanon and 
Jordan, also supported the 12-mile limit in the Committee of the Whole 
(although Jordan and Tunisia voted in favor of the joint U.S.-Canadian 
proposal in Plenary Session, and Lebanon abstained), while the Saudi 
Arabian delegate at the Conference appeared on occasion to speak on 
behalf of an Arab bloc.” 

The Arab position is based on an attempt to have the Gulf of Aqaba de- 
clared ‘‘internal’’ Arab waters, both because of its configuration and nar- 
rowness, 1.¢., 100 miles long but only 14 miles wide at its maximum, and 
only 9 miles at its mouth divided by islands, and because of its claimed 
‘*historic’’ status as a closed Arab sea, a mare clausum.®? It is then 
asserted that the Israelis have no right of innocent passage through such in- 
ternal Arab waters, and that there could be no right of innocent passage in 
any case, since the armistice is not a peace and a state of hostilities still 
exists.°* Arab spokesmen have refused to consider settlement while Israel’s 
right to occupy Elath is still disputed, on the grounds that the occupation is 
purely military and without sovereign right. 


61 At the second Conference the Saudi Arabian delegate made a sweeping historic 
claim for the Arab bloc as a unified whole: ‘‘The shores of the Arab States extended 
from the Atlantic to the Persian Gulf, and included the Gulf of Aqaba which was under 
the exclusive jurisdiction of Saudi Arabia, the United Arab Republic and Jordan.’’ 
U.N. Doc. No. A/CONF.19/C.1/SR.20 at 16 (1960). Although the delegate of the 
U.A.R. denied that the Arab position had anything to do with political problems in 
Arab waters, U.N. Doe. No. A/CONF.19/C.1/SR.17 at 4 (1960), the delegate from 
Lebanon forthrightly stated that the Aqaba problem was the only reason why it was 
supporting the 12-mile limit, and that the Gulf of Aqaba and ‘‘the tragedy of Palestine 
. .. had never ceased to influence decisions one way or another.’’ U.N. Doc. No. 
A/CONF.19/SR.13 at 4 (1960). 

62 Gross, cited note 59 above, at 566-567. This claim was set forth in a memorandum 
and speech of 1957 to tne General Assembly, in which the Saudi Arabian delegate 
claimed that the Gulf of Aqaba comprised historic Arab waters because it had been the 
traditional route to the holy places of Mecca for fourteen centuries. Jbid.; Selak, loc. 
cit. note 59 above, at 679. Saudi Arabian municipal legislation is cited for the claim 
that the Gulf is under Arab sovereignty. U.N. Doe. No. A/C.6/SR.644, at 5 (1959). 

63 Selak, cited note 59 above, at 679. One authority states that ‘‘armistices or 
truces, in the wider sense of the term, are all agreements between belligerent forces for 
a temporary cessation of hostilities. They are in no wise to be compared with peace .. . 
because the condition of war remains ... on all points beyond the mere cessation of 
hostilities. . . . Everybody agrees that belligerents during an armistice may, outsidé 
the line where the forces face each other, do everything and anything they like regarding 
defence and preparation of offence. ...’’ 2 Oppenheim, International Law 546-551 
(7th ed., Lauterpacht, 1952). 

64Selak, note 59 above, at 679, quoting from a statement of the Saudi Arabian 
representative in the General Assembly on Oct. 2, 1957. The Egyptian Economie and 
Political Review, February, 1957, stated that Israeli troops had occupied Elath in 1949 
without legal authority after the withdrawal of the British at the end of the Palestnie 
Mandate. Ibid. at 668-669. Israel was awarded Elath and the Southern Negev under 
the Palestine Partition Plan of November 29, 1947. The Israeli advance into the area 
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It is unfortunate that this dispute has been allowed to affect attitudes 
towards the width of the territorial sea, which should be irrelevant to it, 
because an Israeli right of innocent passage in the Gulf of Aqaba would 
still exist in international law in spite of any extensions of territorial sea 
limits and would still be subject to the same disputes there in a time of 
hostilities, even if the territorial limit were only 6 miles. The 1958 Con- 
vention on the Territorial Sea provides in Article 16(4) that the right of 
innocent passage shall not be suspended in international straits between 
‘‘the high seas and . . . the territorial sea of a foreign State.’’ 

Although, within the limits of international law, each state has a right 
to legislate with respect to its own territory, a unilateral extension by 
municipal law of the limits of its territorial sea into the high seas that are 
common to all and the consequent reduction of the high seas area, or the 
establishment of an exclusive fishing zone in the high seas to try to ex- 
clude vessels of foreign nationals, will not be valid in international law 
unless and until it is recognized by other states.°° This recognition can be 
given either by general custom and assent, or a series of treaties or multi- 
lateral conventions.** The 1958 and 1960 Geneva Conferences were de- 
signed to codify the international law of the sea by reaching agreement on 
such multilateral conventions.* 

It was the purpose of the free-world nations at the conferences to main- 
tain as narrow a territorial sea as was possible so as to prevent encroach- 
ment on the high seas which are free to all for fishing and for sea and aerial 


was effected in early March, 1949, after the signing of the Egyptian-Israeli Armistice 
Agreement of Feb. 24, 1949. The Israeli occupation displaced Jordanian troops which 
had been in the area, a fact which was recognized and sanctioned in the Jordanian- 
Israeli Armistice Agreement of April 3, 1949. Ibid. at 680, and authorities cited therein. 

65 U.N. Doe. No. A/CONF.13/L.52, at 6 (1958). 

66 In 1 Oppenheim 45, it is stated that ‘‘the Municipal Law of every State is pre- 
vented by the Law of Nations from having rules, for instance, conflicting with the free- 
dom of the high seas, or prohibiting the innocent passage of foreign merchantmen 
through its maritime belt... .’’ For the general proposition that international law 
is supreme over municipal law and established by recognition of other states, see Briggs 
43-48, 60-65. 

67 The bases of this recognition are specifically enumerated in Art. 38(1) of the 
Statute of the I.C.J., 59 Stat. 1060, Treaty Series, No. 993. In 1 Oppenheim 17, it is 
stated that ‘‘common consent’’ can only mean ‘‘the expressed or tacit consent of such 
an overwhelming majority of the members [of the International Community] that those 
who dissent are of no importance as compared with the community viewed as an 
entity. ...’’ This was referred to by the representative of Saudi Arabia at the second 
Conference in protest against adopting a convention by a two-thirds’ vote when one-third 
refused to give their consent. U.N. Doc. No. A/CONF.19/SR.11, at 4-6 (1960). 

68 The International Law Commission, which was set up by the General Assembly to 
prepare draft conventions for the codification of international law, published a provi- 
sional list of suitable topics including the regime of the high seas and the regime of the 
territorial sea. Ibid. at 67, note 2. The Commission recommended, and the General 
Assembly decided, that an international conference should be summoned ‘‘to embody 
the results of its work in one or more international conventions or such other instru- 
ments as it may deem appropriate.’’ International Law Commission Report, U.N. 
General Assembly, 11th Sess., Official Records, Supp. No. 9, par. 28 (A/3159) (1956) ; 
Res. 1105 (XI), Feb. 21, 1957, Official Records, Vol. II, U.N. Doe. No. A/CONF. 
13/38, at xi (1958). 
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navigation. It was in the hope of achieving such a convention on the width 
of the territorial sea and contiguous coastal fishing zone that the United 
States and Canada submitted their proposals at the serious sacrifice of 
many of their legitimate interests and previous rights. It was the purpose 
of the U.S.S.R. and its satellites to fix the breadth of the territorial sea at 
12 miles and to deny the right of aerial overflight and the right of innocent 
passage not only to warships but also to the merchant ships of commerce of 
the free world through such wider territorial seas in many crucial areas 
of the globe. 
Tue First CONFERENCE 

At the first Law of the Sea Conference in 1958, an attempt was made to 
reach agreement on the entire gamut of very complex problems inherent 
in regulating the use and exploitation of the resources of the oceans.®® The 
Conference fulfilled both the function of ecodifying customary rules of law 
and of achieving new agreement on problem areas.” 

At that first Conference success was achieved in reaching a wide area 
of agreement and in codifying over 100 articles embodying such principles 
as the freedom of the high seas, rights of innocent passage for surface 
vessels through international straits and territorial waters, the right of 
vessels of all states to fish the high seas, the right of each coastal state to 
exploit the resources of its continental shelf contiguous to its coast, the 
rights of landlocked states with respect to access to the sea, and compre- 
hensive provisions for the settlement of fishing disputes and conservation 
matters which might arise between fishing states through the offices of 
an independent commission." In recognizing the coastal state’s rights to 
the continental shelf, care was taken to make clear that the superjacent 
waters above the shelf and beyond the coastal state’s territorial sea would 
remain a part of the high seas.” 

69 The Conference did not include a large body of commercial maritime law, such as 
marine insurance, salvage, navigational rules, and other aspects of ‘‘admiralty’’ law, 
much of which has already been covered by international conventions. See Jessup, 
‘*The United Nations Conference on the Law of the Sea,’’ 59 Columbia Law Rev. 
234 (1959). 

70 Article 13 of the U.N. Charter prescribes that the General Assembly shall initiat: 
studies and make recommendations for the purpose ‘‘of encouraging the progressive de 
velopment of international law and its codification.’’ Pursuant thereto, the Second 
General Assembly in 1947 set up the International Law Commission with the dual pur- 
poses of *‘codification’’ and of ‘‘ progressive development’’ of international law, as set 
forth in Art. 15 of the International Law Commission Statute. General Assembly 
Res. 174 (II), Nov. 21, 1947, 1947-48 United Nations Yearbook 210-213; cf. 1 Op- 
penheim 66-67. 

71 See Sgrensen, Law of the Sea (International Conciliation, Carnegie Endowment for 
International Peace, 1958); Dean, ‘‘The Geneva Conference on the Law of the Sea: 
What Was Accomplished,’’ 52 A.J.I.L. 607 (1958). 

72 In the Convention on the Continental Shelf the definition of the continental shelf 
in Art. 1 limits the coastal state’s rights to the ‘‘seabed and subsoil of the submarine 
areas adjacent to the coast,’’ and Art. 3 provides that such rights ‘‘do not affect the 
legal status of the superjacent waters as high seas, or that of the airspace above those 
waters.’’ U.N. Doc. No. A/CONF.13/L.55 (1958); see Whiteman, ‘‘Conference 02 
the Law of the Sea: Convention on the Continental Shelf,’’ 52 A.J.I.L. 629, 635-636, 
640-641 (1958). 
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The 1958 Convention on the Territorial Sea provides for innocent pas- 
sage through territorial waters for vessels of all states, the passage being 
innocent only as long as it is ‘‘not prejudicial to the peace, good order or 
security of the coastal State.’’** There is no longer any significant dispute 
as to the right of innocent passage for merchant ships in either the ter- 
ritorial sea or international straits, at least in the absence of a state of 
hostilities such as the Arab states assert against Israel.** However, there 
is some difference of opinion between nations as to the right of innocent 
passage for warships in these areas: some countries contend that ‘‘prior 
authorization’’ is necessary from the coastal state; some contend that there 
should be ‘‘prior notification’’ from the warship to the coastal state; and 
some contend that none of these clearance procedures is necessary for 
passage.” The 1958 Convention does not provide for either prior au- 
thorization or prior notification in the case of warships, but does provide 
in Article 14(6) that ‘‘submarines are required to navigate on the surface 
and to show their flag’’ when passing through territorial waters.”® 

The Convention on the High Seas authorizes the practice of permitting 
merchant vessels owned by United States nationals to fly the flags of other 
nations, such as Panama, Honduras and Liberia, the so-called ‘‘flags of 
convenience’’ states.77 Article 5(1) of this convention does require, how- 
ever, that there be a ‘‘genuine link’’ between the state and the ship, in- 
cluding effective exercise of jurisdiction and control.”* There is still doubt 
as to how this provision should be interpreted, but the International Court 
of Justice has recently held that ship-owning states shall be determined by 


78 Art. 14(4), Convention on the Territorial Sea and the Contiguous Zone, U.N. Doce. 
No. A/CONF.13/L.52 (1958). 74 See above, pp. 767-768. 

75 There were reservations requiring prior authorization or consent by the coastal 
state before passage of foreign warships would be permitted through the territorial 
sea by the Soviet bloc, Bulgaria, Byelorussian S.S.R., Hungary, Rumania, Ukrainian 
S.S.R. and U.S.S.R., and a declaration to the same effect by Colombia because of a 
provision in the Colombian Constitution. See Jessup, cited note 69 above, at 265-266. 

76 The state of the law has been disputed by the Soviets, but all proposals at the first 
Conference which required either prior notification or authorization for passage of 
warships through the territorial sea were rejected, thus showing the intent not to include 
such provisions or limitations. Hearings on Conventions on the Law of the Sea Before 
the United States Senate Committee on Foreign Relations, 86th Cong., 2d Sess., at 92 
(1960). The other provisions of the convention indicate a general establishment of the 
right of innocent passage for all ships, which is underscored by the special requirement 
that submarines, which are warships, are limited to innocent passage on the surface and 
must show their flag. In See. II, ‘‘Right of Innocent Passage,’’ Sub-Sec. A, ‘‘Rules Ap- 
plicable to All Ships,’’ Art. 14(1) provides that, subject to the other provisions of the 
convention, ‘‘ships of all States .. . shall enjoy the right of innocent passage through 
the territorial sea’’; and in Sub-See. D, ‘‘Rules Applicable to Warships,’’ Art. 23 pro 
vides that if any warship does not comply with regulations ‘‘concerning passage through 
the territorial sea’’ or disregards requests for compliance therewith, ‘‘the coastal State 
— require the warship to leave the territorial sea.’’ Convention on the Territorial 
Sea and the Contiguous Zone, U.N. Doc. No. A/CONF.13/L.52 (1958). 

77 See Jessup, note 69 above, at 255-257. 

78 Convention on the High Seas, U.N. Doc. No. A/CONF.13/L.53 (1958). This pro- 
vision followed the ‘link’? theory of cases involving the nationality of international 
claims, which was applied by the International Court of Justice in the Nottebohm Case, 
[1955] I.c.J. Rep. 4. 


_ 
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reference to the shipping registered under their laws rather than to an 
external standard requiring proof of the real connection between the 
state and the ship.*® 

The agreements achieved at the 1958 Conference were codified in four 
conventions and one optional protocol, which were supported by a two- 
thirds majority of the states present and voting, and subsequently received 
the necessary signatures for deposit with the United Nations: *° Convention 
on the Territorial Sea and the Contiguous Zone;** Convention on the 
High Seas; ** Convention on Fishing and Conservation of the Living Re- 
sourees of the High Seas; ** and Convention on the Continental Shelf.** 
The Optional Protocol concerns the compulsory settlement of disputes and 
provides for jurisdiction of the International Court of Justice in all cases 
not covered by settlement procedures within the conventions themselves.* 
These conventions and the protocol are now pending before the parlia- 
ments and congresses of the various nations of the world, awaiting ratifica- 
tion. The United States Senate consented on May 21, 1960, to the ratifica- 
tion of all four conventions, although not yet to the Optional Protocol.*® 
All four conventions have been ratified by Cambodia and Haiti, and all, 
except the Convention on the Continental Shelf, which requires further 
legislation, by the United Kingdom; Afghanistan, a landlocked state, has 
ratified the Convention on the High Seas, which granted it access to the 
oceans; Haiti has ratified the Optional Protocol.*’ 

Assuming that other nations follow suit in ratifying the conventions, 
the great unresolved issues will be limited to the problems of the width 
of the territorial sea and width and rights in the contiguous exclusive 
eoastal fishing zone. On these problems the second Conference made 
progress towards a compromise which could lead to a general agreement 


THE Seconp CONFERENCE 


The second Conference, like the first Conference, was governed by pro- 
eedural rules adopted at the Conference and resembling United Nations 
rules in voting procedure.** A Committee of the Whole was formed by 


79 Advisory Opinion of the International Court of Justice, June 8, 1960, on the failur 
to include Liberia and Panama on the Maritime Safety Committee of the Inter-Govern 
mental Maritime Consultative Organization of the United Nations. [1960] I.C.J. Rep 


150; digested below, p. 884. 


80 U.N. Conference on the Law of the Sea, Official Records, U.N. Doe. No. A/CONF. 


13/38, at 132-147 (1958); see Jessup, note 69 above, at 263-264. 


81U.N. Doe. No. A/CONF.13/L.52 (1958); 52 A.J.L.L. 834 (1958). 

82 U.N. Doe. No. A/CONF.13/L.53 (1958); 52 A.J.I.L. 842 (1958 

83 U.N. Doe. No. A/CONF.13/L.54 and Add. 1 (1958); 52 A.J.I.L. 851 (1958). 

84 U.N. Doe. No. A/CONF.13/L.55 (1958); 52 A.J.I.L. 858 (1958). 

U.N. Doe. No. A/CONF.13/L.57 (1958); 52 A.J.I.L. 862 (1958 

N.Y. Times, May 27, 1960, p. 56. 

8? This information has been made available by the Secretariat of the Unit 

Nations 


88 The Secretariat of the United Nations prepared ‘‘ Provisional Rules of Procedure, ’’ 
U.N. Doe. No. A/CONF.19/2 (1960), and a memorandum thereon, U.N. Doe. No. 
A/CONF.19/3 (1960). These Rules of Procedure were debated at the first two 
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all the states present for the purpose of discussing and debating the various 
proposals on the territorial sea and contiguous fishing zone. This com- 
mittee by a simple majority vote could adopt a report which would in- 
clude proposals to the Plenary Session of the Conference, where an official 
convention could be adopted by the same delegates upon the affirmative 
votes of two-thirds of the states present and voting and not abstaining.*® 

The concept of the fishing zone as originally proposed by Canada at the 
first Conference was formulated to permit coastal states to establish in the 
high seas exclusive coastal fishing jurisdiction without qualification in a 
zone out to 12 nautical miles from their coasts.* At first the Canadians 
proposed that the territorial sea should remain at 3 miles, but after the 
United Kingdom and the United States shifted their support to a 6-mile 
territorial sea as a compromise, the Canadians adopted the same limit for 
the territorial sea with the fishing zone remaining at 12 miles.“* At the 
beginning of the second Conference the Canadians reintroduced this pro- 
posal, which granted the coastal state in the outer 6-mile zone ‘‘the same 
rights in respect of fishing and the exploitation of the living resources of 
the sea as it has in its territorial sea.’’*? Thus, in this zone, the coastal 
state allegedly would be free from any restrictions or conservation limita- 
tions which could otherwise become applicable to fishing in high seas areas 
when invoked by other nations. 

At the first Conference the United States had sponsored a proposal for 
a 6-mile fishing zone beyond a 6-mile territorial sea, subject to ‘‘historic’’ 
fishing rights in the outer 6 miles for vessels of states which could prove 
a practice of fishing in the area during a five-year period of time referred 
to as the ‘‘base period.’’** Unless modified by subsequently negotiated 
agreements, these ‘‘historic’’ rights were to be perpetual. It was for this 


**Plenary Sessions’’ of the General Committee of the Conference and adopted after 
a few amendments. U.N. Doe. No. A/CONF.19/7 (1960). 

89In accordance with the usual United Nations practice, Rule 35 of the Rules of 
Procedure adopted provided that in Plenary Session (General Committee) voting on 
all matters of ‘‘substance’’ would require a two-thirds majority, whereas matters of 
*“*procedure’’ would only require a simple majority of the representatives present 
and voting. Rule 32 provided further that once a proposal had been adopted or re- 
jected, it could not be reconsidered except upon the vote of a two-thirds majority. 
When the Conference was being conducted in the form of the Committee of the Whole, 
however, a simple majority of representatives present and voting was sufficient in 
accordance with Rule 49. U.N. Doe. No. A/CONF.19/7 (1960). 

* U.N. Doe. No. A/CONF.13/C.1/L.77/Rev.1 (1958). See statement of the Canadian 
representative, Mr. George Drew, at the first Conference. 3 Official Records 51-53, 
U.N. Doe. No. A/CONF.13/39 (1958). 

*1 The original Canadian fishing zone proposal was made on March 17, 1958. Ibid. 
On April 1, 1958, the United Kingdom first suggested the compromise of a 6-mile 
territorial sea, U.N. Doe. No. A/CONF.13/C.1/L.134 (1958), which may be regarded as 
an historic event in international law. The United States incorporated the 6-mile 
territorial sea plus 6-mile fishing zone (‘‘6-plus-6’’) compromise in a proposal dated 
April 15, 1958, U.N. Doe. No. A/CONF.13/C.1/L.159/Rev.1 (1958). Canada followed 
suit by submitting revised proposals on April 16 and 17, 1958, U.N. Does. Nos. 
A/CONF.13, C.1/L.77 /Rev.2 and Rev.3 (1958). 

*2 U.N. Doe. No. A/CONF.19/C.1/L.4 (1960). 

U.N. Doe. No. A/CONF.13/C.1/L.159 (1958). 
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reason that Canada refused its support.** A similar United States pro- 
posal early in the second Conference included a limitation that such historic 
rights would only permit fishing 
for the same groups of species as were taken therein during the base 
period to an extent not exceeding in any year the annual average 
level cf fishing carried on in the outer zone during the said period.”® 

The concept of unlimited historie rights in the outer 6-mile fishing zone 
had divided Canada and the United States, but after extended negotiations 
between the chairmen of the two delegations during the Conference, an 
agreement was reached on a compromise fishing zone proposal of April 8, 
1960.°° This U.S.-Canadian compromise proposal was framed so as to 
suspend in favor of historic rights the exclusive coastal fishing jurisdiction 
during an interim ‘‘period of ten years from October 31, 1960.’’ The 
vessels of those states which could show that their fishing boats had made 
a ‘‘practice of fishing in the outer six miles of fishing zone’’ for the five- 
year ‘‘base period’’ January 1, 1953, to January 1, 1958, could continue 
so to fish for the further ten-year period indicated. After that period 
vessels of foreign nationals could not continue to have the right to fish 
in even the outer 6-mile zone without being expressly granted such rights 
in bilateral treaties with the coastal state. When no practice of fishing 
could be proved, the coastal state immediately could claim a 12-mile fishing 
jurisdiction.*" 

A Soviet proposal at the beginning of the Conference would have left 
the question open by a purported flexible rule permitting each state to 
choose for itself any limit to its territorial sea from 3 to 12 miles and an 
exclusive fishing zone out to 12 miles.°** Of course, this proposal could 
or would result, in practice, in great pressure for extension of territorial 
sea limits to 12 miles in many crucial areas of the world. For example, 
if States A and B have a common boundary and State A claimed a terri- 
torial sea of 12 miles and State B one of 3 miles, the nationals of State B 
could not fish in State A’s outer 9 miles, but the nationals of State A could 
fish in State B’s outer 9 miles. Thus, State B would be at a disadvantage 
unless it also extended its territorial sea or fishing zone to 12 miles. 

A grave threat was presented by the so-called ‘‘18-Power’’ proposal of 
April 11, 1960, sponsored by Mexico, Indonesia, the Philippines, Ethiopia, 
Ghana, Guinea, Iraq, Iran, Jordan, Lebanon, Libya, Morocco, Saudi Arabia, 
Sudan, Tunisia, the U.A.R., Venezuela and Yemen, for a flexible territorial 


94 By revisions to allow for modification of historic rights by subsequently negotiated 
agreements, the United States had hoped to obtain the support of nations such as 
Canada. See U.N. Does. Nos. A/CONF.13/C.1/L.159/Rev.1 and Rev.2 (1958). 

95 U.N. Doe. No. A/CONF.19/C.1/L.3 and Annex (1960). 

9% U.N. Doe. No. A/CONF.19/C.1/L.10 (1960). This U.S.-Canadian ecompromis 
proposal omitted the detailed provisions of methods of measuring the level of fishing 
activities which had appeared in the U. S. proposal and its Annex because of criticisms 
during committee debates that these detailed provisions would be too unwieldy. See 
U.N. Doe. No. A/CONF.19/C.1/SR.24 at 11 (1960). 

97 U.N. Doe. No, A/CONF.19/C.1/L.10 (1960). 

#8 U.N. Doe. No. A/CONF.19/C.1/L.1 (1960). 


| 
| 
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sea of 3 to 12 miles and an exclusive fishing zone of 12 miles.** This pro- 
posal provided that any state which 


has fixed the breadth of its territorial sea or contiguous fishing zone at 
less than twelve nautical miles, is entitled vis a vis any other State 
with a wider delimitation thereof, to exercise the same sovereignty or 
the rights [in respect of fishing and the exploitation of the living re- 
sources of the sea as it has in its territorial sea| up to a limit equal 
to the limits fixed by that other State. 
This ‘‘18-Power’’ proposal was substantially similar to an earlier ‘‘16- 
Power’’ proposal but with the added support of Mexico and Venezuela, and 
was realistically a replacement for the U.S.S.R. proposal, although the 
Soviets avoided official sponsorship and thereby defeat.'°° 
The ‘‘18-Power’’ proposal was put forward technically as the revision 
of the original Mexican proposal at the beginning of the Conference, which 
had provided a sliding scale of fishing-zone bonuses for territorial sea claims 
out to, but less than 12 miles.*°* That is, the Mexican proposal would 
have permitted extension of the fishing zone to the following limits: 


(a) When the breadth of the territorial sea is from 3 to 6 miles, up 
to a limit of 18 miles; 

(b) When the breadth of the territorial sea is from 7 to 9 miles, up 
to a limit of 15 miles; 

(ec) When the breadth of the territorial sea is from 10 to 11 miles, 
up to a limit of 12 miles. 


Thus, a state would have an incentive to curtail its territorial sea if it 
wished to extend its fishing zone. 

The U.S.-Canadian compromise ‘‘joint proposal’’*°? was sincerely de- 
signed to find a rule acceptable to the Conference, though admittedly at 
considerable expense to U.S. fishing interests. In the absence of treaty 
rights, it would necessitate immediately giving up the right to fish off 
foreign coasts within 6 miles, and between 6 and 12 miles except where 
the practice of fishing during the 5-year base period could be proved; 
it would necessitate giving up such fishing rights within 12 miles every- 
where after 10 years unless bilateral treaties with respect to such rights 
could be negotiated in the interim. Per contra, in the absence of any agree- 
ment, as nations unilaterally extend the breadths of their territorial seas 
and attempt to prevent foreign fishing therein, the fishing rights of 


°U.N. Doe. No. A/CONF.19/C.1/L.2/Rev.1 (1960). 

100 The ‘‘18-Power’’ proposal, U.N. Doe. No. A/CONF.19/C.1/L.2/Rev.1 (1960 
closely followed the ‘‘16-Power’’ proposal, U.N. Doe. No. A/CONF.19/C.1/L.6 (1960), 
ind corresponded to the U.S.S.R. proposal, U.N. Doe. No. A/CONF.19/C.1/L.1 (1960 
in its first two articles, as the Yugoslavian delegate pointed out. U.N. Doe. No. A 
CONF.19/C.1/SR.25 at 2 (1960). Subsequently this U.S.S.R. proposal was withdrawn 


‘ 


in favor of’’ the ‘‘18-Power’’ proposal, because the latter ‘‘incorporated’’ the 
former, as the Soviet delegate explained. U.N. Doe. No. A/CONF.19/C.1/SR.27 at 8 
1960). It may be noted that this ‘‘18-Power’’ proposal originally appe ared only in 


o 


Russian, while its versions in other languages were referred to as ‘‘ Revision 2,’’ but this 
was subsequently corrected so that the version in all languages was referred to as ‘‘ Revi- 
sion 1.’? See U.N. Does. Nos. A/CONF.19/C.1/L.2/Rev.1, Rev.2 and Rev.2/Corr.1 (1960). 
02 U.N. Doe. No. A/CONF.19/C.1/L.2 (1960). 
102 U.N. Doe. No. A/CONF.19/C.1/L.10 (1960). 
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American vessels might gradually be whittled away so that continued 
operation would be uneconomic. The sacrifice inherent in the joint pro- 
posal was offered in the hope of achieving agreement at the Conference 
on a territorial sea limited to 6 miles without increasing the contiguous 
fishing zone beyond 12 miles, while protecting American fishing vessels 
against unilateral claims for at least 10 years. Thus, it is not correct 
to say that security interests overrode all consideration of American fishing 
interests ; it was a question of timing and of balance. 

This joint proposal was favorably received in the Committee of the 
Whole and was adopted by a vote of 43 in favor to 33 against, with 12 
abstentions, out of a total of 76 nations voting.*°* The proposal thus 
obtained more than the simple majority of votes required in the Committee 
of the Whole and became its proposal in its Report to the Plenary Ses- 
sion.’°* Subsequently, this U.S.-Canadian joint proposal, embodied in 
the Report of the Committee of the Whole, after being amended, received 
support in Plenary Session from 54 nations in favor, to 28 against, with 
a total of 82 nations voting and 5 abstentions.*°% Thus, this proposal 
was only one negative vote short of a two-thirds’ majority as required 
in Plenary Session under the rules adopted by the Conference. 

The support for this joint proposal as amended in Plenary Session com- 
pares favorably with the lack of support for the ‘‘10-Power’’ proposal 
which was introduced in Plenary Session. The ‘‘10-Power’’ proposal,’ 
sponsored by Mexico, Venezuela, Indonesia, and the Arab states of Iraq, 
Lebanon, Morocco, Saudi Arabia, Sudan, U.A.R. and Yemen, provided that 
‘fall States participants in this Conference which had declared their inde- 
pendence prior to 24 October 1945’ (the date the United Nations Charter 
entered into force) should ‘‘abstain from extending the present breadth 
of their territorial sea pending the consideration of this question’’ by the 
General Assembly or by another conference which might be called in the 
future; in the meantime, however, the 12-mile fishing zone was to be 
recognized. Furthermore, those states coming into being after October 
24, 1945, apparently could extend their territorial seas without limit. 

This ‘‘10-Power’’ proposal was supported by the Soviet Union after its 
proposal was withdrawn.’** However, the active support of Ethiopia, 
Ghana, Guinea, Iran, Jordan, Libya, the Philippines and Tunisia had been 
lost since the defeat of the ‘‘18-Power’’ proposal in the Committee of the 


108 U.N. Doe. No. A/CONF.19/C.1/SR.28 (1960). 

104 U.N. Doe. No. A/CONF.19/L.4 and Annex (1960). The first proposal adopted by 
the Committee of the Whole provided that coastal states ‘‘overwhelmingly dependent”’ 
upon their fisheries for their ‘‘ livelihood or economic development’’ should have ‘‘ prefer 
ential rights’’ to the extent rendered necessary for conservation purposes under the 
procedures for peaceful settlement of disputes provided in the 1958 Convention on Fish- 
ing and Conservation of the Living Resources of the High Seas. The U.S.-Canadian 
joint proposal was adopted as the second proposal of the Committee of the Whole. 

105 U.N. Doe. No. A/CONF.19/SR.13 at 8 (1960). 

106 ULN. Doce. No. A/CONF.19/L.9 (1960). 

107 U.N, Doe. No. A/CONF.19/SR.12 at 10 (1960 
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Whole.*°® The ‘‘10-Power’’ proposal fell 8 votes short of even a simple 
majority when it received only 32 votes in favor, to 39 votes opposed, with 
17 abstentions.*°° Thus, this proposal, which would have permitted a 
chaos of extended territorial sea claims, received 22 votes less than the 54 
votes received by the 6-mile territorial sea, 6-mile fishing-zone joint proposal 
as amended. 


NEGOTIATIONS AND AMENDMENTS IN PLENARY SESSION 


In the Committee of the Whole, Argentina proposed an amendment to 
the U.S.-Canadian joint proposal which would have given to coastal states 
the right to claim preferential fishing rights in the high seas off its coasts 
beyond 12 miles, without the necessity of notifying fishing states in advance 
or sustaining the burden of proof before an impartial international com- 
mission : 


In any area of the high seas adjacent to its exclusive fishing zone the 
coastal state shall have a preferential right of fishing, especially if 
its economic development or the feeding of its population depends on 
that activity.?” 


Proposals similar to this Argentine proposed amendment had been sub- 
mitted earlier by Cuba‘? and Iceland.™** 

In the Committee of the Whole, the Soviet bloc abstained on these 
proposed preferential right amendments,’"* apparently because they are 
building huge fishing fleets which are intended to operate all over the 
world and invade the traditional fishing areas of other states on the high 
seas and close to other nations’ shores. Naturally, the U.S.S.R. opposed 
proposals, such as the Cuban proposal, to give any preferential fishing 


108 The Mexican delegate, in submitting the ‘‘10-Power’’ proposal in Plenary Session, 
stated that he hoped to receive the support of nearly all of the 18 sponsors of the ‘‘18- 
Power’’ proposal in the Committee of the Whole. U.N. Doc. No. A/CONF.19/SR.10 at 
8 (1960). In the official vote after the defeat of the U. S.-Canadian joint proposal 
as amended, this in fact occurred, except that the Philippines abstained. U.N. Doe. No. 
A/CONF.19/SR.13 at 10 (1960). 

109 See U.N. Doe. No. A/CONF.19/SR.13 at 10-11 (1960). The representative of 
Colombia explained that his delegation’s vote should have been recorded in opposition 
rather than as an abstention, thus changing the initial tally of 32 in favor to 38 against, 
with 18 abstentions. Ibid. 

110U.N. Doe. No. A/CONF.19/C.1/L.11 (1960). 

11 U.N. Doe. No. A/CONF.19/C.1/L.8 (1960). 

112 U.N. Doe. No. A/CONF.19/C.1/L.9 (1960). 

118 U.N. Does. Nos, A/CONF.19/C.1/L.7 and L.7/Rev.1 (1960). 

14U.N. Doe. No. A/CONF.19/C.1/SR.28 (1960). The Peruvian proposal was with- 
drawn before voting occurred in the Committee of the Whole, U.N. Doe. No. A/CONF. 
19/L.4 at 6 (1960), and the Cuban proposal in the Committee of the Whole, U.N. Doe. 
No. A/CONF.19/C.1/L.9 (1960), was ‘‘reserved.’’ See statement of representative of 
Cuba, U.N. Doc. No. A/CONF.19/C.1/SR.26 at 12 (1960). However, in Plenary Session 
the same Cuban proposal under a new number, U.N. Doc. No. A/CONF.19/L.6 (1960), 
Was resubmitted but failed to receive a majority. See U.N. Doe. No. A/CONF.19/SR.14 
at 2 (1960), 
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rights to coastal states.° However, after losing their attempt to defeat 
the U.S.-Canadian joint proposal*** in the Committee of the Whole, it is 
understood that Soviet approaches were made to the Argentinian Delega- 
tion to the effect that if the Argentinians would re-introduce their prefer- 
ential coastal fishing proposal in Plenary Session, the Soviet bloc and the 
Arab bloe would vote in its favor. This action was, of course, an attempt 
to defeat Canada, the United States, the Western European fishing states 
and Japan, in the knowledge that this proposal to give preferential fishing 
rights to coastal states beyond a 6-mile territorial sea and 6-mile contiguous 
fishing zone could not be acceptable to them. 

To meet the sincere desires of the Latin American states for such 
preferential rights and avoid this threat of Soviet obstructionist tacties, the 
United States met with Canada and the Western European and Latin 
American countries involved. At the meeting the United States offered 
support for an amendment to the joint proposal embodied in the Report of 
the Committee of the Whole *’ to the following effect: (a) that the pro- 
cedures of settlement under the auspices of an International Commission 
set up by Article 9 of the 1958 Convention on Fishing and Conservation 
of the Living Resources of the High Seas '** should apply to claims by the 
coastal state to preferential fishing rights in the high seas; and (b) that 
the Commission should hear evidence of both sides as to the scientific proof 
justifying preferential fishing rights for the coastal state in the high seas 
beyond the 12-mile limit before making its decision. 

Subject to the approval of their respective foreign ministries, this pro- 
posed amendment appeared to be acceptable to Argentina, Cuba, Guate- 
mala, El Salvador, Chile and Ecuador. With this amendment El Salvador 
and Ecuador agreed to abstain, and the others appeared disposed to vote 
in favor of the thus amended joint proposal embodied in the Report of the 
Committee of the Whole.**® Brazil, Colombia, Dominican Republic, Hon- 
duras and Costa Rica were already in favor of the U.S.-Canadian proposal. 
Venezuela and Panama were opposed and so remained. 

Consequently, Brazil, Cuba, and Uruguay sponsored an 
to the joint proposal as adopted by the Committee of the Whole, providing 
that 


‘ 


‘amendment’”’ 


the coastal State has the faculty of claiming preferential fishing rights 
in any area of the high seas adjacent to its exclusive fishing zone when 
it is scientifically established that a special situation or condition 
makes the exploitation of the living resources of the high seas in that 
area of fundamental importance to the economic development of the 
coastal State or the feeding of its population. 


115 The Cuban proposal on preferential coastal rights, U.N. Doc. No. A/CONF.19/L.6 
(1960), was opposed by the Soviet bloc in the Plenary Session voting. U.N. Doe. No. 
A/CONF.19/SR.14 at 2 (1960). 

116 U.N. Doe. No. A/CONF.19/C.1/L.10 (1960). 

117 U.N, Doe. No, A/CONF.19/L.4 and Annex (1960). 

118 U.N. Doe. No. A/CONF.13/L.54 and Add. 1 (1958). 


119 See note 122 below. 
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In such a case, however, ‘‘any other State concerned may request that any 
such claim be determined by the special Commission’’ under Article 9 of 
the 1958 Convention in order to 
determine on the basis of scientific criteria whether special conditions 
exist, after a hearing at which both the coastal State and fishing 
States concerned shall have the right to present all relevant evidence, 
technical, geographical, biological and economic.'*° 

The Brazil-Cuba-Uruguay amendment also provided that the provisions 
on historic fishing rights and the 10-year phasing out period ‘‘shall not 
apply or may be varied as between States which enter into bilateral, multi- 
lateral or regional agreements’’ relating to fishing.**?. This provision had 
been requested by Italy and Korea as being essential to obtain their favor- 
able votes because of disputes with Yugoslavia and Japan, respectively. 

The Brazil-Cuba-Uruguay amendments were put to the vote in Plenary 
Session all together as an ‘‘amendment’’ to the joint proposal as ‘‘adopted 
by the Committee of the Whole.’’*** As a separate issue, this Brazil-Cuba- 
Uruguay amendment received over a two-thirds’ majority of the votes with 
58 in favor, to 19 opposed, with 10 abstentions.’** It should be noted that 
this was also a two-thirds’ majority of the nations present. 

Thereupon, Japan, which had previously advised the writer that it 
would vote in favor of the joint proposal, stated that she would have to 
abstain because of objections from her fishing interests to the Brazil- 
Cuba-Uruguay amendment.'** Japan is the most important fishing state 
in the world, with an annual fish catch reported at over 51% million metric 
tons live weight, more than twice that of the United States.**° Japan 
advocates unrestricted rights to fish up to 3 miles off the coasts of other 
countries and, therefore, in the first place had only agreed reluctantly to 
the U.S.-Canadian 6-mile territorial sea, plus 6-mile fishing zone proposal. 

Naturally, many of the new Southeast Asian States, such as India, 
Burma, Laos, Cambodia and Viet-Nam, wished to prevent other countries 

120 U.N. Doe. No. A/CONF.19/L.12 (1960). 

121 Ibid. A similar provision upholding other fishing conventions and agreements was 
also added as a new paragraph 5 to the U.S.-Canadian joint proposal and introduced in 
this newly revised form in Plenary Session. U.N. Doe. No. A/CONF.19/L.11 (1960). 
This new paragraph 5 was then incorporated in the corresponding provision in the 
Brazil-Cuba-Uruguay amendment just before this amendment to the joint proposal as 
adopted by the Committee of the Whole was put to a vote. U.N. Doc. No. A/CONF. 
19/SR.13, at 6-7 (1960). 

122 The Cuban delegate emphasized just before the voting in Plenary Session, U.N. 
Doe. No. A/CONF.19/SR.12, at 7 (1960), that this amendment related to the joint 
proposal as approved in the Committee of the Whole, and not to another and later U.S.- 
Canadian proposal, U.N. Doe. No. A/CONF.19/L.11 (1960). 

128 U.N. Doe. No. A/CONF.19/SR.13, at 7 (1960). 

124 U.N. Doe. No. A/CONF.19/L.12 (1960). 

125 N. Y. Times, June 16, 1960, at 45, 48. In 1958 Japan’s catch of tuna in such 
distant areas as the Caribbean and off Latin American coasts was substantial. Similar 
large catches were reported in Italian waters. By 1959 about 200 Japanese fishing 
vessels were based in foreign countries on a joint fishing or concession basis, and fishery 


enterprises were operating or planned in over 35 foreign countries. 1960 Britannica 
Book of the Year 257. 
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from fishing within 12 miles of their coasts, or in the perimeters of their 
archipelagos in the case of the Philippines and Indonesia.’** Nevertheless, 
Laos and Viet-Nam voted in favor of the amended joint proposal and 
Cambodia abstained.**" 

A special problem arose with regard to Ecuador, which had enforced its 
claims to an exclusive fishing zone of 200 miles by seizing American fishing 
vessels operating within those limits off its coasts.1*® Ecuador also as- 
serted a claim to a 12-mile territorial sea.** Ecuador argued that there 
could be no valid acquisition of historical fishing rights during any base 
period by any vessel of foreign nationals in the outer 6-mile zone off its 
coasts, because rights of this nature could not be obtained in the face of 
its domestic laws establishing the territorial sea and fishing zones in the 
high seas. They insisted that these Ecuadorian laws were valid even 
though not recognized by other nations.**° 

This Ecuadorian thesis was destructive of the whole theory of the U.S. 
Canadian compromise that states which had made a practice of fishing 
in the outer 6-mile zone off any coastal state in the base period of 1953 to 
1958 could continue thus to fish for a further ten years. Naturally the 
Ecuadorian thesis was not acceptable to the many distant-water fishing 
nations, which were already making a tremendous sacrifice in accepting 
the 10-year phase-out period of fishing rights in the outer 6-mile zone in 
the high seas.*** These rights were regarded by these fishing nations as 
perpetual, as in the case of fishing rights in other parts of the high seas. 

Fortunately, it developed after investigation that U.S. vessels were the 
only ones which could prove a practice of fishing in the base period in the 
outer 6-mile zone off the coast of Ecuador. Therefore, after consulting 
with our fishery advisers and the Department of State, the writer was 


126 See, for instance, statements expressing fear of distant-water fishing by repre- 
sentatives of Viet-Nam and the Philippines. U.N. Docs. Nos. A/CONF.19/C.1/SR.3, at 
4-5 (1960) and A/CONF.19/C.1/SR.5, at 9 (1960). 

127 U.N. Doe. No. A/CONF.19/SR.13, at 8 (1960). Cambodia supported the 6-mile 
limit until faced during the second Conference by a claim of Viet-Nam to the Phu-Du 
Archipelago about 6 miles off the Cambodian coast. See the statement of the Viet- 
Nam representative, U.N. Doc. No. A/CONF.19/C.1/SR.3, at 4 (1960), and the reply by 
Cambodia, U.N. Doe. No. A/CONF.19/C.1/SR.12, at 3 (1960). Cambodia had voted 
in favor of the 6-mile proposals of Canada and the United States at the first Conference. 
3 Official Records 176, 180 (U.N. Doc. No. A/CONF.13/39) (1958). 

128 See note 43 above. 129 See note 44 above. 

130 The delegate from Ecuador denied that there could be any historic fishing rights 
off its coast in the face of its ‘‘paramount and special right’’ expressed in its fishery 
zone because ‘‘each State was free to fix the breadth of its territorial sea, within rea 
sonable limits ...’’ U.N. Doe. No. A/CONF.19/C.1/SR.18, at 6-9 (1960). The 
delegate from Peru maintained that ‘‘the delimitation of the territorial sea .. . was, 
by its very nature, a matter of unilateral state action.’’ U.N. Doe. No. A/CONF.19 C. 
1/SR.7, at 3 (1960). 

131 See statements of representatives of The Netherlands on March 29, U.N. Doe. No. 
A/CONF.19/C.1/SR.6, at 12-15 (1960), of Italy on March 29, U.N. Doc. No. A CONF. 
19/C.1/SR.7 (1960), of Portugal and Japan on March 30, U.N. Doe. No. A/CONF.19 
C.1/SR.9 (1960), and of the United Kingdom on April 11, U.N. Doc. No. A/CONF.19 
C.1/SR.23 (1960). 
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able to propose to Ecuador that the United States would agree to re- 
frain from taking the necessary evidentiary steps to perfect its rights 
to prove that a practice of fishing had existed during the period of 1953 
to 1958 within 12 miles of Ecuador’s coast. The practical effect of this 
offer was to assure Ecuador that, without regard to the validity of their 
municipal legislation, their exclusive fishing jurisdiction for 12 miles 
could be recognized immediately. The text of this proposed agreement 
appeared to be acceptable to Ecuador, and it was understood by the U.S. 
Delegation that Ecuador would abstain on the joint proposal adopted by 
the Committee of the Whole as modified by the Brazil-Cuba-Uruguay 
amendment. 

However, a few days later, Ecuador insisted that the proposed U.S.- 
Ecuadorian agreement should apply to the past as well as to the future, and 
that the writer, as Chairman of the United States Delegation, should sign 
a release on behalf of the United States and all U.S. nationals as to any 
claims for reimbursement of fines paid to Ecuador or for damages for losses 
and injuries sustained in the past seizures of American fishing vessels.'** 
It was explained to the representatives of Ecuador that a representative 
of the Executive Branch of the United States Government could not change 
or waive rights or obligations conferred or imposed by legislation passed 
by the Congress of the United States of America and lacked authority 
to waive private claims of U.S. nationals, and that if such an agreement 
were made, it would be void. The evening before the final voting in 
Plenary Session it was understood that Ecuador had accepted this state- 
ment and would abstain on the joint proposal as modified by the Bbrazil- 
Cuba-Uruguay amendment in view of the proposed U.S. agreement. 

The voting started in Plenary Session on the morning of April 26, and, 
once the voting started, it could not be interrupted as decreed in Rules 
38 and 49 of the Conference Rules of Procedure.*** It was at that point 
that the Ecuador Delegation advised the Chairman of the U.S. Delegation 
that, unless a release as to all claims of the United States and its nationals 
were received immediately, Ecuador would not abstain, as had been under- 
stood, but would vote against the amended joint proposal. 

There still would have been a two-thirds’ majority if it had not been 

182 Tt should be noted that Ecuador was bound by an agreement of Dee. 4, 1954, 
entered into with Peru and Chile supplementing the 1952 Declaration on the Maritime 
Zone and providing for a standing committee and court to enforce the claims to the 200 
mile fishing zone, and providing further that ‘‘the entire cash proceeds of the fines 
should be distributed ‘‘in equal shares among the Con 


recovered or seizures made 
tracting Parties’’ after covering expenses of the court. U.N. Legislative Series, Laws 
and Regulations on the Regime of the Territorial Sea, U.N. Doe. No. ST/LEG/SER.B/6, 
at 731 (1957). 

[t should be further noted that this supplemental agreement of Dec. 4, 1954, followed 
immediately after the autumn, 1954, seizures of the whaling vessels and factory ship of 
A. 8. Onassis, who was required to pay fines of three million dollars. Reiff, The United 
States and the Treaty Law of the Sea 303, 311 (1959). Eeuador’s determination to 
prevent depletion of its fishery resources by such ‘‘large fishing undertakings’’ was 
clearly expressed at the second Conference. U.N. Doe. No. A/CONF.19/C.1/SR.18, at 
° (1960). 138 U.N. Doe. No. A/CONF.19/7 (1960). 
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for the fact that Chile, which had previously indicated it would be free 
to vote for the joint proposal after the adoption of the Brazil-Cuba- 
Uruguay amendment, subsequently stated that this was not possible. The 
Chilean delegate explained that Chile could not obtain from Peru a satisfac- 
tory written release from the obligations imposed under the 1952 Declara- 
tion on the Maritime Zone, to which Chile, Ecuador and Peru were parties, 
although Chile had previously understood that such a written release from 
Peru would be forthcoming.’** An agreement of 1954, supplementing the 
1952 Declaration, had provided that each of the parties ‘‘undertakes not 
to enter into any agreements, arrangements or conventions which imply 
a diminution of the sovereignty over the said zone [of 200 miles].’’** 

Had either Chile or Ecuador merely abstained, there would have been 
54 affirmative votes to 27 negative votes, with 6 abstentions, or a two-thirds’ 
majority for the compromise proposal which had resulted from patient 
negotiations and sacrifices by many nations. Thus the success which could 
have been achieved at the Conference evaporated at the very last minute. 


CONFERENCE ACHIEVEMENTS WITH UNITED NATIONS POLITICS 


The evening before the voting started, the Soviet Union and Saudi 
Arabia were so convinced that a two-thirds’ majority would be obtained 
for the amended joint proposal that they denounced the Plenary Session 
two-thirds voting rule of the United Nations Conference on the Law of the 
Sea, and stated that they would not budge from their 12-mile territorial 
sea claims, regardless of what the Conference adopted.*** However, when 
this amended joint proposal failed the next day by only one vote to obtain 
a two-thirds’ majority for a 6-mile territorial sea and a 6-mile fishing zone, 
the representatives of the Soviet Union and Saudi Arabia hailed this two- 
thirds voting rule and bitterly resisted motions to take a new vote or to 
pursue any further constructive diplomatic procedures, such as were advo- 
eated by the Turkish delegate.**7 The United States’ motion for recon- 
sideration received a substantial majority of 50 votes but not the necessar) 
two-thirds under Conference rules.’** 

It should be noted that the 6-mile territorial sea plus 6-mile contiguous 
fishing-zone proposal obtained the support of 9 more states (54 in favor 
in 1960 than the 45 states which had supported the similar ‘‘6-plus-6" 

134 U.N. Legislative Series, Laws and Regulations on the Regime of the Territorial 
Sea, U.N. Doc. No. ST/LEG/SER.B/6, at 723 (1957). 

135 Jbid. at 730. This agreement was one of several entered on Dee. 4, 1954. det 
note 132 above. 

136 See statements on April 25 by representatives of Saudi Arabia, U.N. Doe. No 
A/CONF.19/SR.11, at 5 (1960), and the Soviet Union, U.N. Doe. No. A/CONF.19/SK 
12, at 9 (1960). 

137 See statements of representatives of Saudi Arabia and the Soviet Union on Apr 
26, U.N. Doc. No. A/CONF. 19/SR.13, at 11 (1960), and U.N. Doe. No. A/CONF. 
19/SR.14, at 11 (1960). 


138 U.N. Doe. No. A/CONF.19/SR.13, at 11-13 (1960). Rule 32 of the Conferene 
Rules of Procedure provided that reconsideration of a proposal once voted up0! 
whether adopted or rejected, would require a two-thirds’ majority. U.N. Doe. No 


A/CONF.19/7 (1960). 


No 
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U.S. proposal in 1958.1*° By way of contrast, in 1960 the ‘‘10-Power”’ 
proposal for permitting wider territorial sea claims received only 32 votes 
or less than even a simple majority, and 7 votes less than the 39 votes 
for the 12-mile limit proposal supported by the Soviets in 1958.**° It is 
likewise significant to note that during the Conference the ‘‘18-Power’’ 
common front in the Committee of the Whole,’ led by Mexico with the 
support of the Soviets, dwindled to a ‘‘10-Power’’ common front in Plenary 
Session.'*? These conference results should be compared with the trend 
reported in the press that more and more states have been claiming terri- 
torial seas of 12 miles.*** 

With 87 nations present and voting at a United Nations Conference, 
negative votes by 30 states would be sufficient to defeat any proposal. 
With 5 abstentions, which was the case, negative votes by 28 nations were 
able to block the amended joint proposal of the Committee of the Whole. 

When the United States enters an international conference, it has only 
one vote. It is not a member of any bloc. Each additional vote from 
allies such as the United Kingdom, Canada or any other state must be 
achieved by careful negotiation and compromise, and by the most careful 
attention to local fishing, security, boundary or other problems. 

By contrast, the Soviets enter a conference with a bloe of 9 votes, 7.e., 
the U.S.S.R. itself, Byelorussian 8.S.R., Ukrainian 8.8.R., Rumania, Bul- 
garia, Hungary, Czechoslovakia, Poland and Albania. Sometimes the 
Soviet bloc can also obtain the voting support of Yugoslavia. In addition, 
there is the Arab group, consisting of Saudi Arabia, United Arab Republic, 
Iraq, Yemen, Lebanon, Jordan, Tunisia, Libya, Morocco and the Sudan, 
all members of the Arab League. These states, together with the support 
of Iran as a Moslem state, sometimes have a total of another 11 votes. The 
Soviets could count on opposition to a 6-mile territorial sea from Mexico, 
Venezuela, Panama, Peru, Burma, Indonesia and Iceland, and possibly 
Chile and Ecuador. They also hoped for opposition to the 6-mile terri- 
torial sea from the Philippines and the new African nations, such as Ghana, 
Guinea and Ethiopia. If the Arab and Soviet blocs could have held to- 
gether these 27 votes combined, they would have had to obtain only a 
few additional votes to be assured of the ability to defeat any proposal 
coming before the Conference, even assuming that there were no ab- 

189 U.N. Doe. No. A/CONF.19/SR.13, at 8 (1960), and U.N. Doc. No. A/CONF. 
13/38, at 39 (1958). 

140 U.N. Doe. No. A/CONF.19/SR.13, at 10 (1960); see note 109 above. In 1958 
an ‘‘8-Power’’ proposal, U.N. Doe. No. A/CONF.13/L.34 (1958), supported by the 
Soviet Union, 2 Official Records 38 (U.N. Doe. No. A/CONF.13/38) (1958), had received 
39 votes in favor, with 38 against, and 8 abstentions. 2 Official Records 40 (U.N. Doe. 
No. A ‘CONF.13/38) (1958). The motion actually proposed by the Soviet Union in 1958, 
U.N. Doe. No. A/CONF.13/L.30 (1958), which would have permitted territorial sea 
claims out to 12 miles but which made no provision for fishing rights, received only 47 
affirmative votes. 2 Official Records 40 (U.N. Doe. No. A/CONF.13/38) (1958). 

‘41 U.N. Doe. No. A/CONF.19/C.1/L.2, Rev. 1 (1960). 

42 U.N. Doe. No. A/CONF.19/L.9 (1960). 
ake —n in the N. Y. Times, April 18, 1960, and the N. Y. Herald-Tribune, 

. 5, 1900; see also a report in the London Observer, March 20, 1960. 
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stentions. Indeed, they openly boasted that they had 33 negative votes 
with which to wreck the Conference. Therefore, even without the oppo- 
sition of the West Coast Latin American states, the Soviets appeared to 
be able to master over 30 votes opposed to the amended joint proposal in 
the Report of Committee of the Whole which embodied the U.S.-Canadian 
compromise. 

It was necessary not only to find more supporting votes for this amended 
joint proposal, but to prevent abstentions as far as possible by any of the 
nations, such as Cambodia and Japan, which might be favorably disposed 
toward a 6-mile or even narrower territorial sea. It was especially neces- 
sary to try to obtain some of the African and Asian support on which the 
Soviets were resting their hopes. 

In Latin America, after the Brazil-Cuba-Uruguay amendment had been 
worked out, willing support for the thus amended joint proposal came 
from those three nations and Argentina, Bolivia, Colombia, Costa Rica, 
Honduras, Guatemala, Nicaragua, Haiti, the Dominican Republic and 
Paraguay.’** El Salvador abstained and showed throughout a reasonable 
attitude and willingness to negotiate.’* 

Furthermore, the Arab states were divided: Tunisia and Jordan voted 
in the affirmative, and Lebanon absented itself from the voting; in addition, 
Iran, which, perhaps because of geographic propinquity, sometimes voted the 
same as the Arab bloc, decided to abstain.**® The delegates of these states 
demonstrated high courage in resisting the great pressure that was brought 
to bear upon them personally as well as upon their governments. When 
Ethiopia and Ghana decided that they should vote in favor of the amended 
joint proposal for the common good,'** they demonstrated independence of 
judgment and statesmanship of a high order. There were high hopes until 
the very last moment that Guinea would at least abstain rather than vote 
with the opposition.*** 

The amended joint proposal obtained the affirmative support of every 


144 U.N. Doe. No. A/CONF.19/SR.13, at 8 (1960). 

145 Ibid. The representative of El Salvador indicated that his country’s constitu- 
tional claim to a 200-mile belt of sea would receive interpretation so as to ensure that it 
did not conflict with ‘‘internationally agreed rules,’’ if any resulted from the Conference. 
U.N. Doe. No. A/CONF.19/C.1/SR.3, at 6 (1960) ; see note 45 above. 

146 U.N. Doc. No. A/CONF.19/SR.13, at 8 (1960). The independent policy pursued 
by Iran is not to be confused with the policy of the states of the Arab League or Arab 
bloe. The de facto recognition of Israel which the Shah of Iran has expressed in the 
face of Arab protests was made the occasion of a verbal attack upon the Shah by 
President Nasser of the U.A.R. on July 26, 1960, as a result of which Iran severed 
diplomatic relations with the U.A.R. N.Y. Times, July 28, 1960, p. 1. Protests against 
Iran’s recognition of Israel were also made by Iraq, N.Y. Times, July 28, 1960, p. 5, 
and a boycott of Iranian companies and ships was put into effect by the Arab League. 
N.Y. Times, July 29, 1960, p. 1. 

147 Ibid. See statement of representative of Ghana that ‘‘the success of the Com 
ference was more important than its own interests.’’ U.N. Doc. No. A/CONF.19/SR.10, 
at 8 (1960). See statement of representative of Ethiopia that Ethiopia had been will- 
ing to sacrifice its preference for a 12-mile territorial sea in order to make the Com 
ference a success. U.N. Doe. No. A/CONF.19/SR.14, at 5 (1960). 

148 U.N. Doe. No. A/CONF.19/SR.13, at 8 (1960). 
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European country outside the Soviet bloc, including Austria (despite 
threats by the Soviet Union against Austria), Ireland and Sweden, and 
every member of NATO with the exception of Iceland. It was supported 
by Thailand, Laos, Viet-Nam, Ceylon, Pakistan and Malaya and the other 
members of the Commonwealth of Nations, with the exception of India.*** 

Every effort was exerted in order to find a compromise acceptable to 
India, and it was hoped to obtain Indian support since India claims only ¢ 
6-mile territorial sea plus an outer 6-mile fisheries zone. However, it is 
understood that Krishna Menon, the Indian Minister of Defense, insisted 
from New Delhi that warships should not be allowed to traverse either the 
territorial sea or the exclusive fishing zone without prior authority from 
the coastal state. This rule would have prohibited any sort of naval move- 
ment or passage within 12 miles of any nation’s coast, although the Indian 
delegate explained that India was only concerned that foreign warships 
would remain in such waters for long periods.**° 

A proposal offered by Ghana, which included a requirement of notifica- 
tion of the passage of warships, was voluntarily withdrawn.*** This with- 
drawal indicated the acquiescence by the African states in the amended 
joint proposal for which Ghana, Ethiopia, Liberia and the Cameroons voted. 

Nevertheless, India voted against the amended joint proposal along with 
the Soviet Union and its 8 satellites, Yugoslavia, and 7 of the Arab states, 
that is, Saudi Arabia, Yemen, United Arab Republic, Libya, Morocco, the 
Sudan and Iraq. In addition, negative votes were cast by Mexico, Panama, 
Venezuela, Ecuador, Peru, Chile, Guinea, Burma, Indonesia and Iceland.**” 

The one substantive proposal adopted by the Conference was a con- 
structive resolution introduced by Ethiopia, Ghana and Liberia, which 
called for studies and technical assistance by the United Nations and its 
specialized agencies to foster the development of fisheries and fishing in- 
dustries. The United States and the United Kingdom encouraged and 
supported this proposal, which was adopted without a single negative vote, 
although the Soviet Union and its satellite bloc abstained from voting in 
favor.*58 

149 Ibid. 

150 The Indian delegate stated that ‘‘sma!l countries feared encroachments by foreign 
warships coming into their adjacent waters and remaining there for long periods,’’ 
U.N. Doe. No. A/CONF.19/SR.12, at 7 (1960), though the ‘‘small countries’’ failed 
to confirm this. The Indian delegate admitted that this Indian proposal meant ‘‘leav- 
ing the coastal States full territorial rights in a twelve-mile zone’’ except for ‘‘free’’ 
navigation ‘*by foreign merchant ships and airlines.’’ Ibid. at 8. 

51 The delegate of Ghana explained that the proposed amendments, U.N. Doe. No. 
A/CONF.19/L.10 (1960), were withdrawn because it was realized they ‘‘would not 
achieve their purpose’’ of reaching common agreement. U.N. Doc. No. A/CONF.19/ 
SR.10, at 8 (1960). 

152 U.N. Doe. No. A/CONF.19/SR.13, at 8 (1960). 

158 This Ethiopia-Ghana-Liberia proposal, U.N. Doe. No. A/CONF.19/L.8 (1960), 
was adopted by vote of 68 to 0, with 20 abstentions. U.N. Doc. No. A/CONF.19/SR.13, 
at 9-10 (1960). The Liberian representative thanked the United States and the United 
Kingdom for their support, and noted that the resolution was of particular importance 
for underdeveloped countries which would greatly benefit from expansion and moderniza- 
tion of coastal fishing, particularly as distant-water fishing countries eventually 
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For as long as men have made claims to the oceans for their private use, 
there have been severe economic and political conflicts impeding agreement 
upon the law of the sea. Although we have not begun to realize the 
potential wealth which the oceans contain, disputes over fishing and naviga- 
tion have from time to time been major issues in the foreign policy of almost 
every people in the world. Such conflicts and opposing interests naturally 
received voluble and able expression at the Conference, in spite of the good 
will and mutual understanding of the great majority of those present. 


FREEDOM AND EXPLORATION OF THE SEAS: THE FUTURE 


The earth is a world covered largely by water; two-thirds of the globe 
in fact. Generations of men have been struggling to agree upon what 
rights to the resources of the oceans may be claimed by those men who 
navigate the surface, and who fish the deeps, and who dwell upon the 
borders of the sea.°* As yet, however, we know little about how the 
oceans were created, what may be found in their waters, or what changes the 
sea will force upon us in ages to come. 

The results of the International Geophysical Year (IGY) revealed to 
oceanographers the world over how little men have known about the oceans 
which surround our shores, the currents which flow as great rivers in the 
sea, the types of fish which may be found ard harvested at different depths 
and in different seasons, and the mineral resources which may be extracted 
from the water itself or found underneath the ocean floor. For instance, 
men still do not understand what substance or marine life can explain the 
*‘deep scattering layer.’’**> During the IGY, vast new currents flowing 


withdrew from other nations’ coasts. U.N. Doe. No. A/CONF.19/SR.12, at 18 (1960). 
The representative of Ghana also stressed the need for assistance to coastal states in 
developing their local fishing resources. Ibid. at 20. Extensive efforts are being 
undertaken by Ghana to modernize its native fishing and marketing methods by obtain 
ing mechanized fishing vessels and refrigeration equipment. Ghana hopes thus to expaud 
its fish catch and consumption and provide both an improved diet for its people and 
export earnings. N.Y. Times, July 28, 1960, p. 35. 

154 At the close of the International Oceanographic Congress in 1959, Dr. Columbus 
Iselin pointed out the urgency and complexity of the problems involved in dividing the 
vast potential resources of the sea on an ‘‘equitable basis.’’ The problem arises, for 
instance, in the possibility of mining manganese nodules from the deep sea bed of the 
ocean. Dr. Iselin stated that, in his judgment, the economic, social, and political 
problems involved in serious exploitation seem ‘‘more formidable than the remaining 
?? Cowen, Frontiers of the Sea 295 (1960); 1960 Britan- 


unsolved scientific problems. 
nica Book of the Year 517. 

155 Echo-sounding devices have recorded extensive diffuse sound-reflecting layers, often 
at about 250 fathoms, which rise at night and sink by day. This ‘‘deep-scattering 
layer’’ has never been clearly seen by bathysphere divers, though Cousteau and others, 
including William Beebe as far back as the 1930’s, have observed that the density of 
organisms seems to increase with depth. Such findings run counter to theories of 
classical marine biology, which have maintained that most marine life is located quite 
near the surface. Cowen, op. cit. note 154 above, at 225 ff. Simultaneous observations 
with echo sounders and underwater television have, however, shown that there is a high 
correlation between strong echos received and fish observed. Backus and Barnes, ‘‘Tele- 
vision-echo Sounder Observations of Midwater Souad Scatterers,’’ 4 Deep Sea Research 
116-119 (April, 1957). 
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exactly counter to all expectations were discovered both under the Gulf 
Stream and in the Pacific Ocean,** and recent exploratory studies on the 
Atlantic have given rise to a new theory which may go far toward explain- 
ing the recurring cycles of ice ages.**’ 

During the IGY, some 80 ships from 20 countries were detailed for 
oceanographic research and exploration.‘** The United States has been 
making efforts recently to assist their already well-known oceanographic 
research institutions to conduct much more extensive operations on a con- 
tinuing basis to capitalize on discoveries such as those recently reported by 
Columbia University’s research ship after a year’s voyage around the 


world.*** 
The Soviet Union has made an intensive oceanographic effort, placing 


dozens of ships on special assignments all over the world, but little of the 


possible results has been published, except in the field of marine biology.’® 


A large Soviet oceanographic fleet, including a submarine, is reported 
built or under construction, but this program is not intended simply to 
benefit man’s knowledge; it is part of a Soviet seven-year plan to increase 
its annual fish catch by 61%, with a goal of 4,600,000 metric tons by 1965, 
which would make it second only to Japan.*™ 

Another long-sought use of the ocean waters has finally come close to 
fruition as the first saline water conversion plants have been placed under 
construction by the United States Government to produce great quantities 


156 Ibid. 166 ff., 172 ff. The (British) National Institute of Oceanography and the 
Woods Hole Oceanographic institution have started a two-year study of sub-surface 
ocean currents first discovered during the IGY. The Pacific counter-current was ex 
plored during the IGY by scientists of Scripps Institution of Oceanography. Jbid.; 
1960 Britannica Book of the Year 517. It is now known that the Cromwell Current 
extends some 3500 miles across the Pacific until it disappears near the Galapagos Is 
lands. Knauss, ‘‘Measurements of the Cromwell Current,’’ 6 Deep Sea Research 265 
ff. (June, 1960). 

157 Cowen, cited note 154 above, at 186 ff. 

158 1959 Britannica Book of the Year 350. 

159 The U. S. National Science Foundation has awarded the Woods Hole Ocean- 
ographie Institution $3,000,000 for a new deep-sea research vessel, and the United 
States Congress has held prolonged hearings on a prospective ten-year program, inelud- 
ing 70 new research vessels, at an estimated cost of $650,000,000. 1960 Britannica Book 
of the Year 517; Cowen, note 154 above, 293-294. The Columbia University research 
ship Verna reported finding a connection in the mid-ocean ridges which lie beneath all 
the oceans between the Atlantic and Indian Oceans, and detection in Bermuda of an 
underwater explosion 12,000 miles away off Australia. N. Y. Times, Sept. 23, 1960, p. 2. 

160 1959 Britannica Book of the Year 519. 

1611960 Britannica Book of the Year 257; N. Y. Times, June 16, 1960, p. 45. The 
Soviet fisheries and ocean research fleet, including ships under construction, will total 
a reported 100 ships or so when complete, including two ice-breakers of 12,000 tons. 
The submarine has the ability to cruise with fishing fleets observing fish behavior and 
the operation of fishing gear, which the Soviets report has already yielded information 
resulting in improved trawl designs. See Cowen, cited note 154 above, at 293. 
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of cheap fresh water for commercial and public utility uses.**%* Such an 
achievement on a large scale is, of course, an opportunity of first magnitude 
in the economies of many arid and underdeveloped countries. 

As fishing operations of all countries are expanded upon the high seas 
and as our knowledge of the oceans and their resources is extended, it is 
inevitable that international disputes about these resources will increase, 
unless men can achieve fair and equitable legal agreements regulating 
and limiting the claims of all nations. 

The constructive attitude demonstrated by the African states at the Con- 
ference augurs well for the future, in which the newly independent nations 
now admitted to the United Nations will participate in international con- 
ferences and assemblies. A nation such as the United States, which itself 
was once a colonial area before winning the right to exercise the arts of 
democratic government as a free and independent state, can but welcome 
the achievement of that same status by the peoples of the Central African 
Republic, Chad, the Congos, Dahomey, Gabon, Ivory Coast, Republic of 
Mali, Malagasy Republic, Niger, Nigeria, Senegal, Somalia, Togo and 
Upper Volta. 

Moreover, the roll call of newly independent peoples may soon be 
augmented. With a sincere desire to achieve the common good and a 
dedication to seeking fair solutions for economic, social and political prob- 
lems as they arise, we can look forward to working out further equitable 
agreements such as those embodied in the law of the sea conventions. 

Since no compromise on the territorial sea limit was reached at the Con- 
ference, the United States, like other nations favoring the freedom of the 
high seas, will continue to adhere to the long-established and currently rec- 
ognized territorial sea of 3 miles.‘*** What is important is that the freedom 
of the high seas should be maintained against all attempts to extend coastal 
sovereignty beyond a narrow coastal belt. 

In maintaining the freedom of the high seas, the United States recognizes 
equal rights for all nations of the world, even for the ships of the Soviet 
Union, although it is known that they are engaged in espionage or in other 
military maneuvers, provided they remain upon the high seas. Because 
the United States respects the freedom of the high seas, a Soviet recon- 
naissance ship recently was allowed to observe without interference the 


162 The first plant at Freeport, Texas, is expected to be completed within a year and to 
produce a million gallons per day. Half the output will be consumed by the Dow 
Chemical Company petrochemical facilities. Other saline water conversion plants are 
planned for such locations as San Diego, California, and Roswell, New Mexico. N.Y. 
Times, Aug. 31, 1960, p. 10. 

163 The writer, as Chairman of the United States Delegation, stated at the end of t'e 
Conference that the offer to agree to a 6-mile territorial sea had been made only in the 
hope of achieving agreement at the Conference; rejection of the offer left the pre- 
existing situation unchanged. The 3-mile limit was regarded by the United States as in 
ternational law, the only limit on which there had been anything like common agree- 
ment, and which offered the greatest opportunity to all nations without exception. 
Unilateral claims to greater breadths conflicted with the universally accepted principle 
of the freedom of the seas. U.N. Doe. No. A/CONF.19/SR.14, at 6 (1960). 
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latest Polaris submarine during her missile-firing tests off New York, even 
though she was trying to interfere with the tests by attempting to prevent 
recovery of one of the dummy missiles by a U. S. Navy tug.?* 

By way of contrast, the Soviet Union has denied similar freedom of 
navigation and flight to foreign ships and aircraft by aggressive acts in 
utter disregard for international law, as shown in the recent Soviet attack 
upon an RB-47 reconnaissance aircraft far out over international waters.?® 
Similarly, a freighter carrying wheat from the United States to India 
was stopped without cause or right by a Soviet warship hundreds of miles 
from shore in the Pacific Ocean.** 

In guarding the equitable concept of the freedom of the high seas, the 
United States has been true to its own heritage and has endeavored to pro- 
tect the rights of all men freely to enjoy the oceans and their seaways and 
airways which permit increasing communication and commerce and co- 
operation between distant peoples. The large measure of agreement 
achieved at the Conferences on the Law of the Sea, in spite of a two-thirds’ 
voting rule which gives the Soviets nearly a veto bloc, is proof of the com- 
munity of interest and understanding which can be achieved by a strong 
and free world working together with good will and mutual respect.'* 


164 N.Y. Times, July 14, 1960, p. 8. The U. 8. Navy Chief of Information stated that 
this Soviet ‘‘spy’’ trawler had remained unmolested by the U. S. Navy, since it had 
remained in international waters at all times, although closely approaching various 
points on the Atlantic Coast, because the United States would ‘‘abide by international 
law.’’ Ibid. See statement of U. S. Ambassador Lodge at the United Nations. N. Y. 
Times, July 27, 1960, p. 4. 

165 There have been dozens of such attacks over the last few years. See N.Y. Times, 
July 17, 1960, §4, p. E5. On July 1, 1960, the Soviet Union attacked a United States 
RB-47 reconnaissance aircraft over international waters, attempted to force it off 
course into Soviet territorial waters, and upon failing to do so, subsequently shot it 
down at a point far out from Soviet territorial waters over the Barents Sea about 200 
miles from the location where the Soviet Union claimed the aircraft was intercepted. 
The aircraft did not even overfly any sea areas, such as the White Sea, which have been 
recently claimed by some Soviet writers. The United States offer to have the facts 
thoroughly investigated under United Nations auspices was summarily rejected by the 
Soviet delegate at the Security Council. N. Y. Times, July 26, 1960, p. 4; see 
memorandum on Historic Bays, U.N. Doc. No. A/CONF.13/1(1957), prepared by the 
United Nations Secretariat, 1 Official Records 3-9, 19 (U.N. Doe. No. A/CONF.13/37) 
(1958). The Premier of the Soviet Union has also threatened to shoot down any 
aircraft flying over the Black Sea along the Soviet border. N.Y. Times, Sept. 8, 
1960, p. 1. 

166 On July 7, 1960, a Soviet warship stopped the S.S. Ocean Eva, a U. S. freighter 
of about 10,000 tons, when she was on the high seas about 350 miles from the Soviet- 
held Kurile Islands. N.Y. Times, July 22, 1960, p. 1. 

167 As proof of the reasonableness of the 6-mile territorial sea plus 6-mile fishing-zone 
concept incorporating a 10-year phasing-out period as a basis for international agree- 
ments, the United Kingdom and Norway are understood to have formulated such an 
agreement as to Norway’s territorial sea and fisheries claims, thus putting into effective 
practice this U. S.-Canadian compromise as proposed at the second Conference. N. Y. 
Times, Sept. 29, 1960, p. 2. 
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SOME OBSERVATIONS ON THE CURRENT STATUS 
OF THE TATE LETTER * 


By Leo M. DRacHSLER 


Of the New York Bar 


Opportunity to drive a significant salient, spearheaded by a specific 
implementation of the Tate Letter’? into the stubbornly resisting domain 
of sovereign immunity, was presented recently to both the State Depart- 
ment and the New York Supreme Court in Weilamann and McCloskey 
(Sheriff of City of New York) v. The Chase Manhattan Bank. Bank 
accounts of the State Bank and the Bank for Foreign Trade of the 
U.S.S.R., maintained in the Chase Manhattan Bank, had been attached 
by the New York City Sheriff in an action by Mrs. Weilamann, owner of 
Soviet state bonds in default. The party defendant, the Soviet Union, 
though served with process, did not appear in the main action, or directly 
enter a plea of immunity. In a further action in aid of the warrant of 
attachment,® for a judgment directing the Chase Manhattan to turn over 
the moneys in these accounts to the Sheriff, pursuant to the warrant (the 
bank having refused to turn over the moneys to the Sheriff on the ground 
that it was not indebted to the U.S.S.R., but did owe balances to the two 
Soviet banks), the complaint was dismissed on the ground that the State 
Department’s letter of interest suggesting immunity of the U.S.S.R. from 
attachment must be honored. 

The Department and the court declined this extraordinary opening to 
further the erosion of the immunity doctrine. Here was the chance for 
the Department to clarify and implement the principles of the Tate Letter, 
by their specific application in a pending litigation, and for the court to 
unshackle itself from the uncritical deference of the Judicial Branch to the 
notion that the Executive must not be ‘‘embarrassed”’ in the conduct of 
foreign affairs. No plea is made here for a rigid or dogmatic application 

*The substance of this article was prepared as a report to the Committee on 
European Law of the ABA Section of International and Comparative Law. 

126 Dept. of State Bulletin 984 (1952), Letter of Jack B. Tate, Acting Legal Ad 
viser, to the Acting Attorney General, Philip B. Perlman, May 18, 1952. 

2192 N. Y. Supp. (2d) 469, Supreme Court, Westchester County, Spec. Term, Oct. 
1, 1959, Samuel W. Eager, J. The writer was associated with Louis C. Bial, Esq., and 
Arthur F. Gaynor, Esq., members of the New York Bar, in the preparation of the case, 
and wishes to thank them for the use of briefs and documents referred to in this dis 
cussion. Delson, Levin & Gordon, and Close, Griffiths, MeCarthy & Gaynor, New York 
City, represented the plaintiff. Milbank, Tweed, Hope & Hadley, New York City 
(Samuel Ross Ballin, Esq., and Alan C. Swan, Esq. of counsel), represented the Chase 
Manhattan Bank. No appeal was taken from the decision of Judge Eager. 

3192 N.Y. Supp. (2d) 469. Sec. 943, N.Y. Civil Practice Act, ‘‘ Actions and Special 
Proceedings by Plaintiff and Sheriff Jointly’’ (in aid of a warrant of attachment). 
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of the Tate doctrine, especially in the absence of some specifications by the 
State Department of well-defined examples or classes of a foreign sovereign- 
ity’s activities, to be subjected to the restrictive theory. But having in 
mind the struggle to evolve, by courageous judicial action, a reasonable 
principle of sovereign liability where ordinary commercial or industrial 
activities are concerned, and to eliminate or reduce the impact of the 
absolute doctrine, one can only echo the acidulous comment of the Master 
of the Rolls, Sir Wilfrid Greene, after Sir Stafford Cripps had urged the 
King’s Bench not to come to a decision which might embarrass the Execu- 
tive with regard to matters of state, that: ‘‘I do not myself find the fear 
of the embarrassment of the executive a very attractive basis upon which 
to build a rule of English law... .’’ * 

Measured by the compliant decision of Justice Eager in Wetlamann, 
little progress can at present be noted among the courts to break with the 
comforting, self-imposed doctrine that the judiciary after all is a ‘‘mere 
weather cock of foreign policy.’’ ® 

Mrs. Weilamann, a resident of Westchester County, New York, originally 
sued to recover on a ‘‘State Note’’ of the U.S.S.R., face value of Ten 
Thousand Pounds Sterling, dated Moscow, December 26, 1931, and falling 
due October 1, 1940. She had purchased the note for value before default, 
which occurred on the latter date. Service of process upon the U.S.S.R. 
was effected by publication. It is of critical importance to note a fact 
which the State Department and the Court completely ignored, though it 
had been emphatically brought to the attention of both, viz.: the note on 
which the action was based was issued in payment for the purchase of 
machinery and other equipment by the U.S.S.R. from Tetiuhe Mining Cor- 
poration, Ltd., a British corporation with a Russian (Czarist) concession. 
(The note was one of a series representing the purchase price, which were 
payable at various dates at the office of the Moscow Narodny Bank, Ltd., 
in London, England. Those notes payable prior to 1940 were duly paid. 
Those which became due in or after 1940 were unpaid). Mrs. Weilamann 
thus relied upon a transaction which by its nature could have been entered 
into by any private party. 

In a recent decision in New York Supreme Court, Special Term, N.Y.L.J. 
June 21, 1960, p. 10, col. 8 (per Matthew M. Levy, J.), Et ve Balik Kurumu 
v. B.N.S. Intern. Sales Corp’n., the plaintiff, a ‘‘state enterprise’’ of the 
Republic of Turkey, whose function was to develop in Turkey the meat 
and fish industry, sued defendant, a domestic corporation, for breach of 
contract in failing to deliver mutton. Defendant counter-claimed for a 
sum in excess of plaintiff’s claim. In its reply, the Turkish enterprise 
pleaded sovereign immunity as a complete defense and, as a partial de- 
fense, that the counter-claim be limited to a set-off against any amount 
which plaintiff could prove against defendant. On motion to strike de- 
fenses, which was granted, the court held that the plaintiff is a business 
; * Kawasaki Kisen Kaisha of Kobe v. Bantham Shipping Co. Ltd. [1939] 2 K.B. 
o44, at p. 552. 

* Michael Zander, ‘‘The Act of State Doctrine,’’ 53 A.J.I.L. 826, 852 (1959). 
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agency of a foreign Power and not the sovereign itself; that it waived 
immunity by affirmatively invoking the jurisdiction of the court by start- 
ing suit, not by defensive action against litigation. The suit, the court held, 
was on a business contract with a domestic corporation, which any in- 
dividual could make (not upon an intergovernmental compact). Further, 
that the counterclaim interposed was based on the very transaction sued on 
(distinguishing the facts from National City Bank of N.Y. v. Rep. of 
China, 348 U.S. 356), not an indirect claim grounded upon an extrinsic 
situation. Finally, Justice Levy held that the disallowance of immunity 
would not give rise to any diplomatic issues between Turkey and the U. S. 
Government, since there had been no executive representations to the court 
on the matter. 

The opinion is silent on the Tate Letter. Reference to it was unneces- 
sary, since, as Justice Levy correctly stated, in view of the absence of any 
representations by the State Department, he ‘‘felt free to determine the 
matter in the exercise of judicial responsibility.’’ 

Now, Mrs. Weilamann did not rely on any ‘‘governmental’’ act of the 
U.S.S.R. It was not disputed in her case, indeed not even mentioned by 
the State Department in its suggestion of interest to the court, that the note 
on its face appeared to be a ‘‘commercial’’ note, which, prima facie, at least, 
was evidence of the non-governmental, commercial character of the trans- 
action from which the note was derived. And the opinion of Judge Eager 
is likewise silent on this vital fact. Thus the Tate Letter’s bold announce- 
ment that it would be in the future ‘‘the Department’s policy to follow the 
restrictive theory of sovereign immunity in the consideration of requests of 
foreign governments for a grant of sovereign immunity,’’® escaped the 
disagreeable test of application in a hard case by the more agreeable 
expedient of silence.’ Instead, the contest in Weilamann went off on the 


6 Note 1 above. 

7The Tate Letter is an excellent summary review of the current (1952) status of 
the newer ‘‘restrictive’’ (compared to the classical or absolute) theory of sovereign 
immunity that such immunity is recognized with regard to public acts (jure imperit) 
of a state, but not with regard to private acts (jure gestionis). When issued, the Tate 
Letter was hailed as a major policy step of the United States in joining the worldwid 
trend towards adoption of the restrictive theory. The Supreme Court in National 
City Bank v. Republic of China, 348 U.S. 356 (1955), commented with evident approval, 
p- 361, that ‘‘Recently the State Department has pronounced broadly against recog: 
nizing sovereign immunity for the commercial operations of a foreign government 

.’’ For discussions of the Tate Letter, see: Bishop, ‘‘ New United States Policy 
Limiting Sovereign Immunity,’’ 47 A.J.I.L. 93 (1953); Re, ‘‘ Nationalization and th 
Investment of Capital Abroad,’’ 42 Georgetown Law J. 44, 62 (1953); Comment, 
‘*The Jurisdictional Immunity of Foreign Sovereigns,’’ 63 Yale Law J. 1148, 116 
(1954); Cardozo, ‘‘Sovereign Immunity: The Plaintiff Deserves a Day in Court,”’ 
67 Harvard Law Rev. 608 (1954); W. H. Reeves, ‘‘ Leviathan Bound—Sovereign Inm- 
munity in a Modern World,’’ University of Virginia Law Review (May, 1957), 
‘*Good Fences and Good Neighbors: Restraints on Immunity of Sovereigns,’’ 44 
ABA Journal 521 (June, 1958); V. G. Setser, ‘‘The Immunities of State and Govern- 
ment Economie Activities,’’ 24 Law & Contemporary Problems 291 (Spring, 1959 
For earlier criticism of the tendency of the executive to assume judicial functions 
where issues of foreign sovereigns’ activities are involved, see Jessup, ‘‘Has the Su- 
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highly technical dispute as to whether the immunity of the U.S.S.R. (as- 
serted by way of and through the Department of State) * was an ‘‘im- 
munity from jurisdiction’’ or ‘‘immunity from execution.’’ ® 

In the Weilamann case, the Chase Bank resisted the action in aid of at- 
tachment on the ground that the ‘‘ jurisdiction of the Court may not, or in 
any event, should not be exercised herein as against property of the U.S.S.R. 
The claim is that these bank accounts are immune from the process of the 
Court. ...’’?° The court adhered to the conventional doctrine that ques- 
tions of immunity of foreign sovereign Powers and their property from 
the process of the court ‘‘must be dealt with in view of furtherance of 
comity between nations and must be resolved in accordance with policies 
formulated by the United States Department of State for the working out 
of international relations. ...’’ But the State Department failed to live 
up to the basic policy already formulated in the Tate Letter (7.e., enforce- 
ment of the restrictive rather than the absolute theory of immunity). It 
failed expressly to classify the transaction out of which the Soviet note 
grew. This transaction was a commercial and non-government act, indis- 
putably private in nature (jure gestionis). If the Department had so 
notified the court, the answer would likewise have been ready made for the 
court. The U.S.S.R. would unavoidably have been subjected (and in the 
writer’s judgment properly so), just as any other private defendant, to the 
jurisdiction of the court, with all the liabilities of other private judgment 
debtors to execution and satisfaction of judgment following institution of 
attachment proceedings against its property located within the Sheriff’s 
jurisdiction. After observing that the State Department’s suggestion of 
interest must be honored by releasing the attached property of the U.S.S.R., 
and denying any pending motion ‘‘for execution or action analogous to 
execution,’’ the court stated: 


... It is true that the suggestion of interest indicating the position of 
the Department of State would not deprive this Court of determining 
any question left open by such Department for decision by this Court. 
U.S. of Mexico v. Schmuck, 294 N.Y. 265, 62 N.E. (2) 64, 68 
[Emphasis added]. 

But immediately upon this token reassertion of judicial independence, 
the court seemed to abandon the task of (a) ascertaining whether the State 
Department had indeed ‘‘left open any question,’’ and (b) determining 
such question. The real question, in the writer’s judgment, ‘‘left open’”’ 
by the State Department (and which, despite the silence on that subject, 
the court, swa sponte, should have ‘‘opened,’’ and determined), was the 


preme Court Abdicated One of Its Functions?’’, 40 A.J.I.L. 168 (1946); Note, 
“*Judicial Deference to the State Department on International Legal Issues,’’ 97 
U. Pa. Law Rev. 79 (1948). 

® Weilamann, cited note 2 above, pp. 472, 473. 

®*The preliminary question as to whether the moneys in the bank accounts in the 
names of the two Soviet banks were the property of the U.S.S.R. itself (involving the 
issue of the identity of these two banks as mere Soviet agencies of the Soviet state), 
was resolved in favor of plaintiff. Ibid. 471. 

10 bid. 11 Ibid. 472. 
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dispositive question of the nature of the underlying purchase by the 
U.S.S.R. from the British seller, the price being represented by the Soviet 
State Notes upon whose default Mrs. Weilamann brought her original 
action. 

The court saw no question ‘‘left open.’’ Instead, it merely echoed the 
State Department’s own determination of policy on a question which the 
Department had already foreclosed, viz., opposition to execution of judg- 
ment by attachment of the property of the defaulted judgment debtor, the 
U.S.S.R., in New York bank accounts. 

Stated the Tate Letter: 


? 


... Finally, the Department feels that the widespread and increasing 
practice on the part of governments of engaging in commercial ac- 
tivities makes necessary a practice which will enable persons doing 
business with them to have their rights determined in the Courts... . 


9? 


But despite the Tate Letter, Mrs. Weilamann’s ‘‘rights’’ in the commercial 
transaction represented by the Soviet Note she owned, were not in reality 
‘‘determined.’’ The court did determine, however (with the spur of the 
State Department’s ‘‘suggestion of interest’’), that, albeit Mrs. Weilamann 
had an unchallenged default judgment against the U.S.S.R., the property 
of the U.S.S.R. should be immune from execution or other action analogous 
to execution.1? Thus the highly technical collateral issue of ‘‘attachment’’ 
or ‘‘execution’’ against a foreign sovereign’s property, became the main 
issue in the case. 

This forced the plaintiff to contend * that, since the State Department's 
position had heretofore recognized a distinction between ‘‘immunity from 
jurisdiction,’’ and ‘‘immunity from execution,’’ and had not extended this 
to bar an attachment of a foreign sovereign’s property for the purpose of 
obtaining jurisdiction, but that its policy merely opposed an execution of 
a judgment against such property, the court should retain jurisdiction to 
determine whether or not the instant action was to be regarded as a pro- 
ceeding looking toward execution of the judgment in plaintiff’s favor. 
Furthermore, the plaintiff argued that the instant action in aid of attach- 
ment was merely a step in the court toward perfecting of the attachment 
for the purpose of vesting the court with jurisdiction, and not an action 
looking toward execution of a judgment against the U.S.S.R. The court, 
however, rejected this argument and held that a recovery in the instant 
action 


would result in application of the funds from the attached bank ac- 
counts to the satisfaction of the judgment. (N. Y. Civil Practice Act, 
See. 943 and Sec. 922 subdiv. 3.14) Thus the proceeding with this ac- 
tion here is in effect, the taking of action for the purpose of the execu- 
tion of a judgment... .*° 

12 Jbid. 471. 18 Ibid. 

14 Sec. 943, C.P. Act, note 3 above; Sec. 922 (3), ‘‘ Actions and Special Proceedings by 
Sheriff’’ (action by sheriff in aid of attachment issued against non-resident defaulting 
defendant). 

15 In his letter to the Attorney General dated March 9, 1959, the Legal Adviser of 
the State Department, Mr. Loftus E. Becker, relied on Dexter and Carpenter Ine. ¥. 
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Then, remarkably, the court brushed aside this troublesome technical ques- 
tion, safely reverted for-its authority to the State Department’s position 
and dismissed the complaint with the following: 


... In any event, it is clear that we should not be concerned here 
with classifying this particular action for the purpose of determining 
whether or not technically speaking, under the law of this State, it is 
in the nature of ‘‘action analogous to execution on the property’’ of the 
U.S.S.R. We are to be concerned solely with the position which is 
taken by the State Department, and its position with respect to the 
immunity of the particular bank accounts must be honored by this 
Court. The Court may not proceed contrary thereto in this or any 
similar case and thereby jeopardize international relations. Here, the 
State Department’s position as indicated by the suggestion of interest 
and the letter of March 9, 1959, is clearly to the effect that this Court 
should deny to plaintiffs the relief sought in this action. The com- 
plaint is dismissed without costs. Settle judgment on notice. [Em- 
phasis added. | 

But compounding the confusion precipitated by this determination was 
the court’s disregard of a letter of April 1, 1959, of the State Department 
Legal Adviser to the Attorney General, withdrawing the request con- 
tained in the March 9 letter for action by the United States Attorney to 
secure the release of the property of the U.S.S.R. After conference with 
the Legal Adviser following issuance by him of the March 9 letter, counsel 
for plaintiff convinced him that his statement therein that any action in 
aid of attachment ‘‘has for its primary and essential purpose the satis- 
faction of any judgment that may be obtained against the defendant,’’ 
was erroneous. By his letter of April 1, 1959, the Legal Adviser indicated 


Kunglig Jarnvagsstyrelsen, 43 F. 2d 705 (2 C.A., 1930), and Bradford v. Chase 
National Bank, 24 F. Supp. 38 (S.D.N.Y., 1938), as authority for the rule that 
execution of a judgment not be permitted against a foreign sovereign consenting to 
suit, adding that ‘‘ where the foreign sovereign has not submitted to the jurisdiction of 
the Court it would be an a fortiori case.’’ If the Tate policy were to be affirmatively 
adhered to by specific instructions from the State Department to courts where the 
basic question of jure gestionis v. jure imperii arises, and the Department were to 
decide, in a given state of facts that jure gestionis is shown, it would necessarily 
follow that the objection to execution or attachment against a foreign sovereign’s 
property would no longer exist. It could hardly be argued with any show of logic 
that the Tate principle, which subjects a foreign sovereign to jurisdiction (preswmably 
for all purposes, from service of process to collection of judgment), stops, or should 
stop, at the point of execution or attachment upon the foreign sovereign’s property. 
Such a position, would, it is suggested, make a mockery of the Department’s announce- 
ment of May, 1952. It is high time that sanetity or ‘‘partial’’ sanctity of a foreign 
sovereign’s property (i.e., after judgment) be put aside. If a foreign sovereign, 
under the Tate doctrine, may be subjected to jurisdiction in a case of jure gestionis, 
it should be subject, as all other defendants, for all jurisdictional as well as procedural 
purposes. In other countries, this aspect of the absolute immunity doctrine is be- 
ginning to weaken (Setser, loc. cit. note 7 above, and authorities cited at p. 308), and 
in a number of cases in countries adhering to the restrictive theory the courts have 
shown a disposition to order execution upon state property. Setser, ibid. at p. 312, lists 
14 U.S. commercial treaties which contain an immunity waiver as to suit, and also to 
immunity from execution of judgment, relating not only to private but publicly-owned 
enterprises. 
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that he had reversed his position set out in the March 9 letter and had ac- 
cepted counsel’s demonstration that, while ‘‘satisfaction of judgment”’ 
means payment to the judgment creditor, the action in aid of attachment 
does not require payment to the creditor, but payment to the Sheriff, who 
does not even acquire title to the amount in question, but merely holds it 
in custodia legis to await further disposition. Furthermore, that the inter- 
pretation of the nature of such an action in aid of attachment is for the 
Supreme Court of New York, not for the State Department, to determine, 
and that, accordingly, the effect of any suggestion of immunity must be 
limited to immunity from execution for the purpose of satisfying the judg- 
ment against the U.S.S.R., but should in no way prevent the court from 
granting the instant relief which would merely have directed the Chase 
Bank to transfer custody of the funds attached to the Sheriff. Thus, the 
court ignored the express request to release the funds of the U.S.S.R. to 
the Sheriff for the limited purpose described, and simply by-passed its 
obligation to rule on the nature of the action in aid of attachment under 
Sections 922, 923, and 943, Civil Practice Act, whose purpose New York 
decisional law uniformly holds is merely to perfect the levy made under 
the warrant, is merely auxiliary and incidental to the main suit, does not 
vest the Sheriff with title to the attached property, but enables him merely 
to assert a possessory or custodial right (in custodia legis) in order to ef- 
fectively carry out the command of the warrant of attachment, and to await 
ultimate disposition by the court.’®. Despite this explicit showing that the 
purpose of the action in aid of attachment was merely to perfect the juris- 
diction of the court and had nothing whatever to do with execution upon 
any judgment which the court might render or had rendered against the 
U.S.S.R., the court rested its ruling on the admittedly incorrect and 
repudiated request of the State Department in its March 9 letter. 

The consequence is that the ruling in Weilamann™ has still further 
muddied the treacherous waters of the immunity doctrine. The Tate 
Letter’s impact or effectiveness in any future cases involving acts of foreign 
sovereigns jure gestionis has at least been called into question,'® and the 
problem of the extent to which a judgment against a foreign sovereign may 
be implemented has been more than ever left in nubibus.’® 

16 Marshall v. Friedman, 176 Mise. 32, 26 N.Y.S. (2d) 756; Brown, et al. v. J. P. 
Morgan and Co. Inc., 177 Misc. 626, 31 N.Y.S. (2d) 323. 

17 192 N.Y.S. (2d) 469. 

18 The correspondence between counsel for Mrs. Weilamann and the State Department, 
and the letters of the Legal Adviser to the Attorney General dated March 9 and 
April 1, 1959, are found in an Appendix to Plaintiff’s Supplemental Memorandum 
submitted in support of jurisdiction. 

19 For comment on the degree to which European courts permit execution upon 
judgments or attachments against foreign sovereigns, see 1958 Proceedings, American 
Society of International Law 81 et seq., Panel II: ‘‘Foreign Public Entities as Liti- 
gants in U.S. Courts’’; ‘‘The Tate Letter and the National City Bank Case: Implica- 
tions.’’ For a discussion of the problems confronting creditors in suits against 4 
foreign government, in the light of varying characterizations of the act of borrowing 


either as jure gestionis or imperii, see Delaume ‘‘ Jurisdiction of Courts and Inter- 
national Loans,’’ 6 A. J. Comp. Law 189 at 201-203 (1957). 
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The Tate Letter has, to the writer’s knowledge, been explicitly referred 
to as the basis for judicial decision, thus far, in only one case, viz., New 
York and Cuba MSS. Co. v. Republic of Korea, 132 F. Supp. 684 
(S.D.N.Y., July 13, 1955). Curiously, there was a similarity to Weilamann 
on the facts. Attachment of Korea’s funds on deposit in New York banks 
in an admiralty suit against the Republic was involved. But the court in 
Wetlamann made no reference to the case. In the Republic of Korea case,”° 
Judge Weinfeld quoted the State Department’s language in its letter to 
the Attorney General ** requesting a suggestion of immunity, to the effect 
that the United States recognizes that under international law property 
of a foreign government is immune from attachment and seizure, and that 
this principle is not affected by a letter dated May 19, 1952, from the Act- 
ing Legal Adviser to the Department of State to the Acting Attorney 
General of the United States regarding the adoption by the Department of 
the restrictive theory of sovereign immunity in disposing of requests from 
foreign governments that immunity from suit be suggested in individual 
eases. The Department then suggested immunity of the property of the 
Republic of Korea from attachment, but did not request immunity from 
suit, inasmuch as the particular acts out of which the cause of action arose 
were not shown to be of purely governmental character. Confronted by 
the express announcement in the suggestion that the State Department, 
despite its favorable attitude towards the restrictive theory, adheres to the 
doctrine that the property of a foreign government is immune from at- 
tachment, Judge Weinfeld had no choice but to vacate the attachment. 
Since jurisdiction rested on attachment, the lifting of the attachment made 
it unnecessary to pass on ‘‘the interesting question of whether the Republic 
of Korea would otherwise be entitled to immunity from suit even under 
the restrictive theory,’’ or upon ‘‘the libellant’s contention that since the 
State Department declined to suggest immunity from suit following 
representations made by the Korean Ambassador, the respondent (Re- 
public of Korea) may not now be heard to contest before the Court the 
Department’s ruling on that issue. .. .’’?* Thus the significance of the 


20132 F. Supp. 684 at 684. 21 Ibid. 685, 686. 

22 Ibid. 687. In a perceptive comment in the margin (footnote 7), Judge Weinfeld 
(answering the argument that the restrictive theory is illusory since jurisdiction in 
many instances can only be acquired by attachment, and that there is a manifest con- 
tradiction in the Department’s position that Korea’s funds are immune from attach- 
ment though not from suit), observed that even where there is non-attachment juris- 
diction, ‘‘there is no assurance of collection of any judgment that may be obtained 
against the foreign state.’’ Dexter v. Kunglig, ete., note 15 above. Further, Judge 
Weinfeld held it unnecessary ‘‘at this time’’ to decide whether, in the light of the 
relaxation of the absolute theory, a distinction should now be made between seizure 
of property necessary to vest jurisdiction and seizure of property under execution to 
enforce collection of a judgment where jurisdiction had been previously acquired with- 
out attachment or seizure. Finally, that ‘‘ a distinction might be urged on the ground 
that in the instance where attachment is necessary to vest jurisdiction, the basic issues 
Gre still unresolved, whereas in the instance of jurisdiction already acquired, the Court 
had passed on all issues, including whether or not the claim rests upon acts of a private 
rather than a public character.’’ (Emphasis added.) 
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Republic of Korea ease is found in the feature that the Department ex- 
pressly refused, upon the facts as presented, to characterize the claim as 
resting upon acts of a purely governmental character, i.e., not entitling 
Korea to immunity from suit. Though immunity from suit was ruled out 
by Judge Weinfeld as not in issue, the Department at least lived up to its 
self-imposed obligation, under the Tate Letter, to determine affirmatively, 
in accordance with its own criteria upon requests for grants of immunity, 
whether the claim or acts in question are within jure gestionis or jure 
imperti. It is therefore difficult to understand why the Department, in 
the Weilamann case, did not likewise characterize for the guidance of the 
court the claim of the plaintiff upon the defaulted Soviet note and the 
nature of the transaction and acts (unquestionably private, commercial and 
non-governmental) from which her claim was derived.”* Is an act or 
transaction jure gestionis less so, when engaged in by the U.S.S.R., than 
by Korea? 

It is interesting to observe that where there is involved an easily clas- 
sifiable transaction, such as the purchase of a residence of a representative 
of a foreign country to the United Nations, the Department does not 
hesitate to grant a request for immunity from suit and to state the reason 
for such grant. In Knocklong Corp. v. Kingdom of Afghanistan, 167 
N.Y.S. (2d) 285 (New York Sup. Ct., Nassau Co., March 26, 1957), plain- 
tiff claimed title to a house, acquired by tax deed from the County 
Treasurer, and which was previously owned by the Kingdom of Af- 
ghanistan and occupied by its Chief Representative to the United Na- 
tions. The State Department certified to the court that the Kingdom of 
Afghanistan was immune from suit, stating that it ‘‘recognizes** the 
sovereign immunity of the Kingdom of Afghanistan in relation to the 
present action in view of the nature of the property which is the subject 
of this action.’’ (Emphasis supplied.) The court accepted the suggestion 
and dismissed the complaint.*® 

Does the Weilamann case mark the resurgence of the absolute immunity 
doctrine within the United States Government? The Department of 

23 In Loomis v. Rogers, 254 F. 2d 941 (C.A.D.C., June 16, 1958, cert. den., 359 
U. 8. 928), involving an attachment by plaintiff, asserting a claim for legal services, of 
funds of the Italian Government in the hands of the Attorney General as successor to 
the Alien Property Custodian, there was no official suggestion of immunity by the 
Italian Government. The court held (p. 944) that the requirement that there be a 
formal suggestion of immunity applies only in those eases where there is a question of 
fact as to whether the property proceeded against is the public property of the sovereign. 
Since there was no question that the property in question belonged to the Italian 
Government, the court directed dismissal of the attachment proceedings for want of 
jurisdiction. 24167 N.Y.S. (2d) 285 at 287. 

25 Weilamann, 192 N.Y.S. (2d) 469, seems to be the ‘‘really significant case’’ which 
Setser anticipated when (note 7 above) writing, in the Spring of 1959, he stated: ‘‘ ... 
Since its issuance no really significant case has arisen to test the determination of the 
government to be guided by the principles set forth (in the Tate letter) to indicate 
the criteria by which a determination is to be made as to what classes of acts are 
entitled to immunity, and to establish the firm precedents needed to fix the lines of 4 
(Emphasis added.) 
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Justice seems at present to be leaning heavily in that direction.*® The 
State Department’s brave new policy announced in the Tate Letter (as 
judged by the silence about or unwillingness in the Weilamann case to 
characterize a great Power’s acts in the issuance of and liability for its 
state obligations, arising out of a strictly non-governmental purchase of 
privately-owned mining property and equipment), may perhaps be due 
for a quiet shelving. Future cases (especially hard ones, such as Weila- 
mann) will of course determine the Tate Letter’s vitality.-’ In the mean- 
time, we can only hope that the United States will not further regress 
towards re-recognition of absolute immunity. Can an English scholar’s 
recent observation ** on the state of his country’s law in this area of inter- 


26See the position of the Justice Department as stated by G. S. Leonard, Civil 
Division, in ‘‘The U.S. as Litigant in Foreign Courts,’’ 1958 Proceedings, American 
Society of International Law 95, which in substance is to the effect that in defending 
the United States abroad, it is preferable and less expensive to meet nearly every 
foreign proceeding with the plea that it is an uncontested suit against a sovereign. 
It is interesting that at the Cologne (1958) Conference of the International Bar As 
sociation, a resolution on sovereign immunity, which was ready for adoption, was de- 
ferred for further study by reason of the intervention of several high-ranking officials 
who opposed the resolution on the ground that it would make it more difficult for the 
U.S. to maintain its immunity from suit in foreign courts. See Anderson, ‘‘ The 
International Bar Conference at Cologne, Germany,’’ 5 Federal Bar News 312 (1958). 
It has been suggested (Setser, note 7 above, p. 314) that treaty arrangements be entered 
into to allow, on a reciprocal basis, the liabilities that each nation has assumed under 
its own law to be enforceable against it by foreign courts, which would apply the 
other countries’ applicable laws. The obvious criticisms of this proposal are that extra- 
territorial extension of national laws would take place, and complicated procedural 
problems as well as insoluble problems of interpretation and enforcement of foreign 
laws would arise. 

27 Mr. Louis C. Bial, co-counsel for Mrs. Weilamann, has trenchantly stated: ‘‘ Whether 
attachment will be permitted under the Tate Letter is the crucial issue of the whole 
matter. It is impossible to get jurisdiction over any foreign government or country 
without first bringing attachment. If the Tate Letter were supposed to do anything 
except make its author famous, attachment at least for the purpose of obtaining juris- 
(ietion should be permissible’? (Panel II discussion, cited note 19 above, p. 110). 
Cohn, note 28 below, at p. 273, refers to a decision of the Court of Appeals of Paris 
(1 Chambre, 29 Jan. 1957, 84 Journal du Droit International 393 et seq. (1957)) that 
those foreign loans constitute acta imperii whose proceeds are intended for the use 
of the public services of the foreign state. This might be a useful criterion for nations 
of the free world where there is still some fairly recognizable distinction between the 
public and private sectors of the economy, but hardly for the Soviet Union where 
obviously the proceeds of all state loans are devoted to ‘‘publie services.’’ The em- 
phasis, however, for which this writer contends is that the State Department itself, if 
the Tate principle is to be given any practical and meaningful content, should under 
take the responsiblity of characterizing any foreign state loan as either actum gestionis, 
and thus not entitled to immunity, or actum imperii, and immune, for the purpose, at 
the very least, of guidance to the courts in the matter of subjecting the sovereign to 
suit, if not to execution of a judgment or attachment of its property within the forum. 

28E. J. Cohn, ‘‘ Waiver of Immunity,’’ 35 Brit. Yr. Bk. of Int. Law 260 (1958). 
Dr. Cohn goes on to comment: ‘‘. . . The rule of absolute immunity which the English 
courts have adopted is nearly everywhere else being replaced by that of relative im 
munity. In most of the leading countries immunity of sovereign states no longer 
covers acta gestionis. Even in the fiekds in which it is allowed to persist the operation 
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national relations be likewise applied at this time to our own: “‘. . . the 
English Doctrine on the immunity of sovereign states stands today in a 
position of unsplendid isolation. . . .’’? 


of immunity is limited by the readiness of the courts to presume that contracts con 
cluded by a foreign state contain an implied submission to jurisdiction. The position 
now is that the English courts accord to foreign states immunity to an extent to which 
no other state would accord immunity either to this country or to any other state.’’ 
Further (at p. 261), that when the trading state appeared, the courts on the continent 
imputed to them a presumed intention to submit to the jurisdiction, and that all that 
had to be done was to establish types of cases in which the intention to submit to 
jurisdiction was to be implied. The main point of this paper is that the State De 
partment, instead of waiting for the embarrassment of granting requests for immunity 
ad hoc, set forth in an addendum to the Tate Letter that, as above noted, in certain 
specific factual contexts or categories, immunity will not be granted. For an exhaustive 
study of sovereign immunity see Gmiir, Gerichtsbarkeit iiber Fremde Staaten (Zurich, 
1948). 

29 At the general meeting of the International Bar Association at Salzburg, Austria, 
July 4-8, 1960, the Committee on Sovereign Immunity submitted a Report on the Im 
munity of Sovereigns engaged in Commercial Activity. Strong recommendations were 
made, in a majority report, for the extension of the restrictive theory of sovereign 
immunity to the liabilities of governments when engaged in commercial activities out 
side of their own sovereign domain and with the nationals of other countries. These 
1960 recommendations were elaborations of the Oslo Resolution passed at the 1956 
meeting of the Association, which grew out of the symposium at Oslo on the subject 
‘*Suggestions for alleviating hardships from sovereign immunity in tort and contract.’’ 
The Salzburg Report was signed by Sven Arntzen (Norway), W. O. Carter (England), 
Cure (France), Roberto Reyes Morales (Spain), Wm. Harvey Reeves (U.S.A.), Chair- 
man, Otfried Sander (Germany), Mehmet Taplamaci (Turkey), and R. O. Wilberforce 
(England). Robert N. Anderson (U.S.A.) filed a sole dissent to the majority report. 
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INDONESIAN NATIONALIZATION MEASURES BEFORE 
FOREIGN COURTS—A REPLY 


By Hans W. Baape 


Duke University School of Law 


It has recently been held in The Netherlands that Indonesian nationaliza- 
tion measures failed to affect title to goods and securities situated in The 
Netherlands.* Almost simultaneously, it was decided in Western Ger- 
many that the same measures did affect title to goods situated in In- 
donesia.*», Martin Domke concludes his admirably informative report on 
these decisions * with the statement that while the decisions of the Dutch 
courts correspond with the concept of non-recognition of foreign confiscatory 
decrees which assertedly still prevails in Western countries, the German 
courts in ‘‘abandoning’’ what is called the prevailing view did not submit 
convincing reasons for ‘‘changing the well-established principles of in- 
ternational law.’’* Issue is here taken only with these latter assertions. 
It will be contended that the German decisions were in conformity with 
well-established principles of international law and followed the prevail- 
ing practice of Western countries. 


I. CuHorce-or-Law APPLICABLE 


According to German private international law '—as, indeed, according 
to the private international law of apparently all other countries °—the 
validity of transfers of title to property is determined in accordance with 
the lex rei sitae. This general rule is subject to the qualification that 
foreign law will not be given effect if contrary to the public policy of the 


1Rechtbank Amsterdam, Dec. 22, 1958, 1959 Nederlandse Jurisprudentie (hereinafter 
N.J.), No. 73; Hof Amsterdam, June 4, 1959, 1959 N.J. No. 350. Pertinent Indonesian 
enactments are reprinted in English in 5 Nederlands Tijdschrift voor Internationaal 
Recht 230-232 (1958), and 6 ibid. 290-310. The measures in question are critically 
discussed in an editorial by the Board of Editors, ‘‘The Measures Taken by the 
Indonesian Government Against Netherlands Enterprises,’’ 5 ibid. 227 (1958), and in 
Opinions by Lord MeNair, 6 ibid. 218; Rolin, ibid. 260, and Verdross, ibid. 278 (1959). 

2Landgericht Bremen, April 21, 1959, 1959 Aussenwirtschaftsdienst des Betriebs- 
beraters 105; Oberlandesgericht Bremen, Aug. 21, 1959, ibid. at 207 (abridged). 
These decisions have recently been approved by eminent authority. Kegel, Interna- 
tionales Privatrecht 354 (1960). 

8 Domke, ‘‘Indonesian Nationalization Measures before Foreign Courts,’’ 54 A.J.I.L. 
305 (1960). 4 Ibid. at 323. 

5See Kegel in 4 Soergel, Biirgerliches Gesetzbuch 55-60 (8th ed., 1955), citing 
numerous decisions and further authorities; Beitzke in Achilles-Greiff, Biirgerliches 
Gesetzbuch 1142-1143 (20th ed., 1958). 

6 See generally 4 Rabel, The Conflict of Laws, A Comparative Study 30 ff. (1958). 
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forum,’ a qualification which, since it seems to be also more or less gen- 
erally adopted by representative legal systems the world over,*® prevents 
the rule first mentioned from being a ‘‘general principle of law recognized 
by civilized nations’’® which would of itself possibly be determinative of 
the dispute.’® Since public international law contains no customary rules 
as to the private international law of property transactions,’ the member 
states of the international community are substantially free in determining 
the scope, and indeed the contents, of both the rule and the exception. 
Thus, if the German courts had not applied Indonesian law either because 
such law was held to be contrary to German public policy ** or because the 
particular type of transaction, under German conflict-of-law rules, was not 
or not wholly governed by Indonesian law in force at the critical time,** 
such a course of action would have been perfectly permissible. 

The opposite view, proceeding from a somewhat mythical ‘‘act of state’ 
doctrine,?* would seem to be that as a matter of public international law, 


7 Art. 30 of the Introductory Law to the German Civil Code provides: ‘‘The applica- 
tion of a foreign law is excluded if such application is offensive to good custom [contra 
bonos mores] or to the purpose of a German law.’’ (This writer’s translation.) See 
note 12 below. 

8 See 1 Schnitzer, Handbuch des Internationalen Privatrechts 225-248 (4th ed., 1957), 
with numerous further references; Nussbaum, Principles of Private International Law 
110-127 (1943). Cf. Ehrenzweig, ‘‘The Lex Fori—Basic Rule in the Confiict of Laws,’’ 
58 Mich. Law Rev. 637, 671-676 (1960). 9 Art. 38 (1) (c), L.C.J. Statute. 

10 However, even if it were a general rule of public international law that title to 
property is governed by the lex rei sitae, the question would still remain whether this 
general rule is subject to exceptions where the lez rei sitae is contrary to another norm 
of public international law. 

11 As to the interrelationship between public and private international law, see Nuss- 
baum, op. cit. note 8 above, at 20-26; Stevenson, ‘‘The Relationship of Private Inter- 
national Law to Public International Law,’’ 52 Columbia Law Rev. 562 (1952). 

12 German courts are rather reluctant to resort to the exception of public policy. See, 
for instance, 22 Entscheidungen des Bundesgerichtshofs in Zivilsachen 162 (1956), re- 
printed in English in Schlesinger, Comparative Law 471, 473-476 (2d ed., 1959); 
Sehnitzer, op. cit. note 8 above, at 242-244. 

13 Although German private international law is at least in principle based upon 
nationality and classifies some property rights in accordance therewith—e.g., family 
property and decedents’ estates, Arts. 15, 19, 24, and 25 of the Introductory Law to the 
Civil Code—conflict with the lex rei sitae is generally avoided by Art. 28 of the Introdue- 
tory Law, which provides that special private international law rules of the lez rei 
sitae shall always prevail. For illustrations, see Baade, ‘‘The Netherlands Private In- 
ternational Law of Succession and the German Courts,’’ 6 Nederlands Tijdschrift voor 
Internationaal Recht 174, 176-177 (1959) ; id., ‘‘ Anerbenrecht und Ausliindererbfolge,’’ 
1959 Schleswig-Holsteinische Anzeigen 33. Thus, it is quite unlikely that there could be, 
under German private international law, a situation leading to the displacement of the 
lex rei sitae without resort to public policy. 

14See generally 1 Oppenheim, International Law 267 (8th ed., Lauterpacht, 1958); 
F. A. Mann, ‘‘The Sacrosanctity of Foreign Acts of State,’’ 59 Law Quarterly Rev. 
42, 155 (1943); Zander, ‘‘The Act of State Doctrine,’’ 53 A.J.I.L. 826 (1959); J. N. 
Hyde, ‘‘The Act of State Doctrine and the Rule of Law,’’ ibid. 635; Dahm, ‘‘ Volker- 
rechtliche Grenzen der inliindischen Gerichtsbarkeit gegeniiber ausliindischen Staaten,’’ 
Festschrift fiir Arthur Nikisch 153, 175-182 (1958); cf., in defense of the act of state 
doctrine, Reeves, ‘‘The Act of State Doctrine—A Reply,’’ 54 A.J.I.L. 141 (1960); and 
King, ‘‘Sitting in Judgment on the Acts of Another Government,’’ 42 ibid. 811 (1948). 
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one sovereign state is precluded from sitting in judgment on the acts of 
another state,?® a contention which is demonstrably false, as amply demon- 
strated by state practice.® After all, as emanations of competent state 
organs, final judgments of foreign courts in civil as well as in criminal and 
fiscal matters are acts of state. It is basic knowledge that the former are 
recognized or not recognized, as the case may be, in each individual country 
in accordance with the principles of private international law there pre- 
vailing,’* and that the latter, in accordance with each country’s own system 
of international administrative law, are also subject to selective enforcement 
or rejection—overwhelmingly the latter.** 

Thus, the German courts could very well have disregarded the Indonesian 
nationalization measures without thereby making the Federal Republic of 
Germany culpable under public international law as against the Republic 
of Indonesia. But did they have to so disregard these measures in order 
not to render the Federal Republic of Germany guilty of an international 
wrong as against The Netherlands? This would presuppose that the gen- 
erally prevailing rule of private international law which leaves the de- 
termination of title to property to the lex rei sitae is, under an inverse ‘‘act 
of state’’ doctrine, subject to the qualification that public international law 
prohibits the recognition of specific leges rei sitae or acts of state, in this 
case measures of expropriation without compensation, when applied to the 
property of aliens within the territorial jurisdiction of the expropriating 
state. This apparently is Domke’s contention. 


II. Tae or ‘‘CoNFISCATIONS’”’ IN PuBLIC INTERNATIONAL LAW 


While, especially in view of the persistent and apparently successful *° 
attitude of the Soviet Union *° and the views presently prevailing in other 


15 See the British, United States, and Netherlands decisions cited below, notes 184, 
188-190, 192. 

16 This is ably demonstrated by the authors first cited note 14 above; further discus- 
sion of the pertinent materials would be repetitious. For reasons indicated below, 
however, this author does not share the view frequently advanced by the opponents 
of the act of state doctrine, that foreign acts of state ‘‘violative’’ of international law, 
more particularly foreign ‘‘confiscations,’’ must be refused recognition under public 
international law. 

17 See generally 1 Ehrenzweig, Conflict of Laws 159-164 (1959); 2 Schnitzer, op. cit. 
note 8 above, at 900-954. 

18 See, for instance, Government of India v. Taylor, [1955] 1 All E.R. 292 (H.L.); 
F. A. Mann, ‘‘&ffentlich-rechtliche Anspriiche im internationalen Rechtsverkehr,’’ 21 
Zeitschrift fiir ausliindisches und internationales Privatrecht 1 (1956); Ehrenzweig, 
op. cit. note 17 above, at 167-168; Gihl, ‘‘ Lois politiques et droit international privé,’’ 
83 Hague Academy Recueil des Cours 163 (1953, IT). 

19 See Sack, ‘‘Les reclamations contre les Soviets (1918-1938),’’ 20 Revue de Droit 
international et de Législation comparée 5, 286 (1939), for a detailed account of the 
history of negotiations between the Soviet Union and other countries with respect to 
Soviet nationalizations. 

20 The Soviet view, as for instance stated by the Soviet representative at the London 
Suez conference on Aug. 17, 1956, is that nationalization—presumably barring specific 
treaty obligations to the contrary—‘‘ falls exclusively within the internal ecompetence’’ 
of sovereign states. See The Suez Canal Problem 96, 97 (Department of State Pub. 
6392, 1956). 
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Socialist states,** it has become quite doubtful ** whether, under present 
customary international law, a state is obliged to pay compensation ** for 
general expropriations insofar as these affect title to the property of 
aliens,** it will here be assumed that as between non-Socialist states ** this 
obligation still exists. It will therefore be assumed that—bar permissible 
set-offs or counterclaims **—the Republic of Indonesia was and presumably 
still is obligated under public international law to pay compensation for 
the expropriation of property interests?’ of Netherlands nationals in 
Indonesia. 


21 See, for instance, Katzarov, ‘‘La propriété privée et le droit international public,’’ 
84 Journal du Droit international (hereinafter cited as Clunet) 6 (1957); Bystricky, 
‘*Zu einigen Problemen des internationalen Rechts im Zusammenhang mit der sozial- 
istischen Nationalisierung,’’ in Wiemann, ed., Fragen des Internationalen Privatrechts 
92 (1958). The views of lawyers from Socialist states on the question of nationaliza- 
tion are critically discussed by Seidl-Hohenveldern, ‘‘Communist Theories on Confisca- 
tion and Expropriation,’’? 7 A. J. Comp. Law. 541 (1958). A case study in point is 
Sipkov, ‘‘ Postwar Nationalizations and Alien Property in Bulgaria,’’ 52 A.J.I.L. 469 
(1958). 

22 Even in ‘‘ Western’’ countries, the existence of a rule of general customary inter- 
national law obligating an expropriating state to pay compensation for the expropriation 
of aliens’ property is increasingly subjected to doubt. See Friedman, Expropriation in 
International Law (1953); Gould, An Introduction to International Law 467-469 
(1957); Langen, ‘‘Einige Uberlegungen zu Hermann J. Abs’ Schrift ‘Der Schutz 
wohlerworbener Rechte im internationalen Verkehr als europiiische Aufgabe,’’’ 1957 
Recht der Internationalen Wirtschaft 66. 

23 The assertion that full compensation is due for general expropriations is increas- 
ingly rejected in international legal literature. See Oppenheim, op. cit. note 14 above, 
at 352; Dahm, 1 Vdlkerrecht 515-517 (1958); von der Heydte, 1 Vélkerrecht 280 
(1958); La Pradelle, Report of January 20, 1950, on ‘‘Effets internationaux des Na- 
tionalizations,’’ 43 Annuaire de 1]’Institut de Droit International 67, 69 (1950). But 
see Verdross and Zemanek, Vélkerrecht 289 (4th ed., 1959), defending the principle of 
‘*volle und sofortige Entschidigung,’’ as against Verdross, Vélkerrecht 291-292 (3d 
ed., 1955), approving the principle of taking into consideration the financial situation of 
a state nationalizing industry, banks, and lands. 

24 Including property interests such as shares in enterprises of the nationalizing state; 
see Baade, Diplomatic and Treaty Protection of Nationals Who are Shareholders in 
Legal Entities Organized or Created Under the Law of a Foreign State Against Action 
of the Creator State with Respect to Such Entities (Thesis, Duke University Law 
School, 1955). 

25 However, even Socialist states (other than the Soviet Union and the Peoples’ 
Republic of China) have concluded numerous agreements with non-Socialist states for 
the compensation of aliens affected by post-World War II expropriations. See Bind- 
schedler, ‘‘La protection de la propriété privée en droit international public,’’ 90 Hague 
Academy Recueil des Cours 173, 252-271 (1956, II); Foighel, Nationalization. A 
Study in the Protection of Alien Property in International Law, tables at 127-133 
(1957). 

26 As to set-offs see Chorz6w case (Indemnity; Merits), P.C.I.J., Series A, No. 17, 62 
(Germany v. Poland, 1928); as to counterclaims, National City Bank v. Republic of 
China, 348 U.S. 356 (1955); High Commissioner for India v. Ghosh, [1959] 3 All E.R. 
659 (C.A.); and generally, Baade, ‘‘Aufrechnung und Widerklage im Vélkerrecht,’’ 6 
Jahrbuch fiir Internationales Recht 178 (1956). 

27 It is here assumed for the sake of argument that the Indonesian measures actually 
affected rights of Netherlands nationals properly classifiable as property interests. On 
the facts of the case before the Bremen courts, this would appear to be quite doubtful, 


to say the least. See Domke, loc. cit. note 3 above, at 308-311. 
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In other words, The Netherlands has the privilege to ask for, and In- 
donesia has the duty to pay, compensation for the expropriation of property 
interests of Netherlands nationals by the Republic of Indonesia. Under 
public international law, the Republic of Indonesia does not have any 
duties toward the owners of the property interests themselves,?* but only 
toward the state of their nationality *° if and when that state chooses to 
assert its own rights flowing from these duties.*° Since a state may either 
expressly or by implication ** wholly or partially waive its claims against 
another state for compensation arising from the expropriation of its na- 
tionals’ property by that latter state,** an expropriation of the property of 
aliens, whatever the surrounding circumstances, is under public interna- 
tional law never invalid per se. The preliminary but quite basic question 
here presented is whether the state of which the owners of the expropriated 
property interests are nationals may, if requirements for the ‘‘lawful’’ 
expropriation of aliens’ property are not met, either (1) assert that such 
expropriations are legally ineffective, or (2) demand relief other than the 


23 Mavrommatis Jerusalem Concessions, P.C.I.J., Series A, No. 2, 12 (Greece v. 


Great Britain, 1924): ‘‘By taking up the case of one of its subjects and by resorting 
to diplomatie action or international judicial proceedings on his behalf, a State is in 
reality asserting its own rights—its right to ensure, in the person of its subjects, respect 
for the rules of international law.’’ To the same effect, Chorz6w case (Indemnity; 
Merits), P.C.I.J., Series A, No. 17, 28 (Germany v. Poland, 1928): ‘‘The rules of law 
governing the reparation are rules of international law in force between the two States 
concerned, not the law governing relations between the State which has committed a 
wrongful act and the individual who has suffered damage.’’ See also Nottebohm 
Case, [1955] I.C.J. Rep. 4, at 24; and Dickson Car Wheel Co. case, 4 Int. Arb. Awards 
669, 678 (United States v. Mexico, 1931): ‘‘The relation of rights and obligations, 
created between two States upon the commission by one of them of an act in violation 
of international law, arises only among those States subject to the international 
juridical system. There does not exist, in that system, any relation of responsibility 
between the transgressing State and the individual for the reason that the latter is not 
subject to international law.’’ 

29In accordance with the ‘‘link’’ theory developed by the International Court of 
Justice in the Nottebohm case, nationality has to be more than formal: ‘‘real and 
effective, as the exact juridical expression of a social fact.’’ Loc. cit. note 28 above. 
For criticism of this theory, see Goldschmidt, ‘‘Recent Applications of Domestic 
Nationality Laws by International Tribunals,’’ 28 Fordham Law Rev. 689, 689-702 
(1960) ; Kunz, ‘‘The Nottebohm Judgment,’’ 54 A.J.I.L. 536 (1960). 

80 Whether a state will do so depends exclusively upon its own internal law. See 
Katzarov, ‘‘Hat der Biirger ein Recht auf diplomatischen Schutz?’’ 8 dsterreichische 
Zeitschrift fiir ffentliches Recht 434 (1958); Geck, ‘‘Der Anspruch des Staatsbiirgers 
auf Schutz gegeniiber dem Ausland nach deutschem Recht,’’ 17 Zeitschrift fiir 
auslindisches 6ffentliches Recht und Vélkerrecht 476 (1957); and Doehring, Die Pflicht 
des Staates zur Gewiihrung diplomatischen Schutzes (1959). 

51 As to tacit renunciations of rights and claims, see Schwarzenberger, 1 International 
Law 552 (3d ed., 1957); Oppenheim, op. cit. note 14 above, at 875-876. 

*2It is usually thought that post-World War II agreements for compensation, es- 
pecially so-called ‘‘global’’ or lump-sum settlements, have resulted in a rate of com- 
pensation greatly below the value of the assets expropriated. See Schwarzenberger, 
“The Protection of British Property Abroad,’’ 5 Current Legal Problems 295, 307 
(1952). As the major claimant states generally still maintain claims to full compensa- 
tion, by concluding such agreements they are at least from their own viewpoints pro 
tanto renouncing their claims. See note 80 below. 
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payment of compensation, in this case the specific restitution of the prop- 
erty interests seized. Only if either of these questions is answered in the 
affirmative will there be need to consider the further question whether the 
right or rights under (1) and/or (2) inure only inter partes, or whether 
they also impose corresponding or germane obligations upon third states. 


1. The Question of Nullity 


In the instant case, The Netherlands has asserted that the Indonesian 
nationalization measures here in question, so far as they affect the property 
interests of Netherlands nationals, are ‘‘absolutely at variance with inter- 
national law and therefore unlawful and invalid.’’** While the sentence 
here quoted is susceptible to the interpretation that all acts in violation of 
international law are claimed to be invalid per se, if read in context it 
merely seems to express the opinion that, in view of the gravity of the 
particular violations of international law here alleged, the particular acts 
of state giving rise to these violations are invalid. 

In either case, the assertion of The Netherlands is predicated upon the 
existence of a rule or body of rules of public international law to the effect 
that all or some acts of state in violation of public international law are void 
or at least voidable at the instance of the injured party, and not only void 
or voidable in the international sphere, but in the internal ‘‘municipal”’ 
sphere as well. For unlike a declaration of blockade, which pertains solely 
to the international sphere, or a declaration of annexation, which can per- 
tain to both the international and internal spheres, a decree of nationaliza- 
tion derives at least its temporary formal and substantive validity solely 
from internal ‘‘municipal’’ law. Therefore, such an act will only be 
*‘unlawful and invalid’’ if publie international law declares that all or at 
least some acts which are unlawful in public international law are invalid in 
the internal law of the actor state as well. While public international law 
does, indeed, provide that certain acts in violation of international law are 
void or voidable in the international sphere,** it would appear to be 
abundantly clear that public international law does not presume to regulate 
the validity or invalidity of acts of state in the internal law of the actor 
state.*> Thus, the assertion of The Netherlands that the Indonesian 

88 Note of Dec. 18, 1959, official English translation reprinted in 54 A.J.I.L. 484, 
485 (1960). 

84See Verdross, ‘‘Anfechtbare und nichtige Staatsvertriige,’’ 15 Zeitschrift fiir 
Sffentliches Recht 289 (1935) ; id., ‘‘ Nichtige und strafbare Akte in Vélkerrecht,’’ 1949 
Juristische Blitter 58; Verzijl, ‘‘La validité et la nullité des actes juridiques inter- 
nationaux,’’ 15 Revue de Droit international (La Pradelle) 284 (1935); Guggenheim, 
‘*La validité et la nullité des actes juridiques internationaux,’’ 74 Hague Academy 
Recueil des Cours 191 (1949, I). For an attempt to develop generally valid conceptional 
tools for the description and analysis of nonexistent, void, and voidable jural acts see 
P. Zepos, ‘‘Zur Theorie der Ungiiltigkeit der Rechtsgeschifte,’’ Festschrift Spiro 
poulos 461 (1957). See also Morange, ‘‘Nullité et inexistence en Droit International 
Publie,’’ 2 La technique et les principes du droit public, Etudes en ]’honneur de Georges 
Seelle 895 (1950). 

35In its judgment of Aug. 11, 1932, on the Interpretation of the Statute of the 
Memel Territory (of May 8, 1924; 29 League of Nations Treaty Series 85, 95), the 
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measures in question are invalid is ill-founded as far as it goes to the 
validity of these measures in Indonesian law. Since the measures in ques- 
tion are mere acts of internal legislation not addressed to foreign Powers, 
and since any assertion that, as emanations of the will of a sovereign state, 
they are binding on foreign states and their appropriate organs (the act 
of state doctrine) would also be without foundation in public international 
law,** they are not international acts or transactions. The question of their 
validity in the international sphere simply does not arise. 


2. The Remedy 


This, however, does not mean that these acts necessarily have to be ac- 
cepted as finally valid and binding if, as alleged, they are in violation of 
international law. If Indonesia has, by the enactment of the decrees or, 
more accurately, by their application as against the property of Nether- 
lands nationals,**’ committed an unlawful act against The Netherlands, the 
latter is under international law entitled to reparation for the injuries 
sustained.** Such reparation might conceivably include restitutio in 
integrum, iz., the restoration of the properties of Netherlands nationals 
affected by the decrees. If Indonesia is obliged under public international 
law to effectuate such a restoration by way of reparation for an interna- 
tional tort, this obligation will in all probability also include the duty of 
repealing—strictly : amending *°—the expropriation decrees. Only if The 


Permanent Court of International Justice was careful to observe that the Statute had 
the dual character of an internal Lithuanian statute and of a treaty, and that the 
Court was interpreting the Statute only in its latter capacity. After deciding that the 
dissolution of the territorial Chamber and the ordering of new elections by the 
Lithuanian Governor without the consent of the Directorate was not permissible under 
the treaty, the Court prudently added: ‘‘The Court ... does not thereby intend to 
say that the action of the Governor in dissolving the Chamber, even though it was 
contrary to the treaty, was of no effect in the sphere of municipal law. This is 
tantamount to saying that the dissolution is not to be regarded as void in the sense that 
the old Chamber is still in existence, and that the new Chamber since elected has no 
legal existence.’’ P.C.I.J., Series A/B, No. 49, at 46. To the same effect Guggenheim, 
loc. cit. note 34 above, at 200-201; Dahm, op. cit. note 23 above, at 56; Verzijl, loc. cit. 
note 34 above, at 292-294; Verdross, Nichtige etc., loc. cit. note 34 above, at 59; Mosler, 
Das Vilkerrecht in der Praxis der deutschen Gerichte 7, 41-42 (1957). See also text 
below at notes 109-126. Cf. Kelsen, ‘‘ Sovereignty and International Law,’’ 48 George- 
town Law J. 627, 635 (1960), but see note 85 below and text thereat. 

86 See notes 14-16 above and text thereat. 

87 Ordinarily, not the enactment of legislation but only its application to protected 
aliens constitutes an international tort. See Harvard Research in International Law, 
Responsibility of States for Damage Done in Their Territory to the Person or Property 
of Foreigners, 23 A.J.I.L. Spec. Supp. 157, 159-161 (1929). 

88 See notes 83-84 below and text thereat. 

89 Since The Netherlands is asserting its own right, not that of its nationals (see 
note 28 above), in the absence of an express or implied assignment for the benefit of 
such nationals the properties affected would have to be turned over to The Netherlands, 
not its nationals. This, of course, could only be achieved by maintaining the expropria- 
tion and transferring the properties, i.e. by amending, not repealing, the expropriation 
decrees insofar as these finally vest title in the Indonesian state or in ene of its agencies. 
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Netherlands is entitled to the ‘‘restitution’’ *® of the properties of her na- 
tionals affected by the Indonesian decrees will there be any basis for a claim 
of the proper party plaintiff to title to specific properties affected by the 
decrees. This claim to title can exist only if (a) the taking of aliens’ 
property without compensation itself, not the mere non-payment of com- 
pensation, is an international tort; and (b) if the remedy provided by in- 
ternational law for such an international tort is specific restitution, not 
monetary compensation. 


a. The Legality of Expropriations without Compensation 


It has been assumed here that under customary international law, a state 
is obliged to pay at least some compensation for general expropriations 
insofar as these affect title to the property of aliens.** Logically, this rule 
signifies that, in the absence of specific treaty obligations to the contrary, 
a state is free to expropriate the property of aliens within its domain; that 
it has to pay compensation for such expropriations; and that the non-pay- 
ment of such compensation is an international tort. While there is no 
“‘law of citations’’ ** in public international law, it would appear that such 
a view, contrary to the assumption of Domke * is the one prevailing.** If 
this is the case, public international law manifestly affords the state which 
is injured by the expropriation of the properties of its nationals only a 
claim to pecuniary compensation against the expropriating state. Not 
the expropriation itself, but the non-payment of compensation is an inter- 
national tort, the remedy for which, of course, is payment. 

The contrary view proceeds either from the assumption that expropria- 
tion ‘‘without’’ compensation is illegal, 7.e., that any taking of the property 


40 The term ‘‘restitution’’ is rather unsatisfactory in this connection; see note 39 
above. As hereinafter used, it covers the claim of the demanding state (1) to have 
the property turned over to it; and (2) to have the property returned to its original 
owners. 

41 See notes 20-27 above and text thereat. 

42 Such laws have not been as rare as one might think. See Teipel, ‘‘ Zitiergesetze 
in der romanistischen Tradition,’’ 72 Zeitschrift der Savigny-Stiftung, Romanistische 
Abteilung 245 (1955). The classic example is Codex Theodosianus 1,4,3: ‘‘Ubi autem 
diversae sententiae proferuntur, potior numerus vincat auctorum, vel si numerus aequalis 
sit, elus partis praecedat auctoritas, in quae excellentis ingenii vir Papinianus emineat, 
qui ut singulos vincit, ita cedit duobus.’’ Cf. Editorial Comment, [1957] Neue 
Juristische Wochenschrift 779. 43 Loc cit. note 3 above, at 323. 

44It has been specifically so called by most eminent authority: Seidl-Hohenveldern, 
‘*Zur Anerkennung im Ausland vollzogener Enteignungen,’’ 7 Jahrbuch fiir Inter- 
nationales Recht 381, 384-385. In the same sense: Baade, ‘‘Die Anerkennung im 
Ausland vollzogener Enteignungen,’’ 3 ibid. 132, 134-135 (1953); Braybrooke, ‘‘The 
‘Persian’ Oil Dispute,’’ 29 New Zealand Law J. 92,94 (1953); Gihl, ‘‘Two Cases 
Concerning Confiscation of Foreign Property,’’ Liber Amicorum of Congratulations to 
Algot Bagge 56, at 61-62; (1956) Niederer, ‘‘Der vélkerrechtliche Schutz des Private- 
igentums,’’ Festschrift Hans Lewald 547, 552 (1953) ; Rubin, Private Foreign Investment 
10 (1956) ; Foighel, op. cit. note 25 above, at 71; Delson, in Proceedings and Committee 
Reports of the American Branch of the International Law Association, 1959-1960, at 
pp. 33, 34-39; see Rheinstein, ‘‘Observations on Expropriation,’’ 7 A. J. Comp. Law 
86, 88 (1958). 
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of aliens unaccompanied by at least a bona fide offer to pay compensation 
is an international tort,*® or from the more restricted premise that, while 
ordinarily the ‘‘legality’’ of the expropriation of aliens’ property is not 
contingent upon an immediate offer to pay compensation, an expropriation 
of the property of aliens with the pre-conceived intent not to pay com- 
pensation constitutes an abuse of the right ** of expropriation which makes 
the latter an international tort.*’ 

The theory that the ‘‘legality’’ of the expropriation itself is contingent 
upon a reliable offer to pay compensation finds some support in the practice 
of the United States before World War II. Thus, in his note of July 21, 
1938, to the Mexican Ambassador in Washington, Secretary of State Hull 
stated with respect to the Mexican agrarian expropriations ** that the 
United States ‘‘cannot admit that a foreign government may take the 
property of American nationals in disregard of the rule of compensation 
under international law,’’ and in a note of August 22, he contended that 


under every rule of law and equity, no government is entitled to 
expropriate private property, for whatever purpose, without provision 
for prompt, adequate, and effective payment therefor.*® 


It should be noted, however, that the United States was not questioning the 
“‘validity’’ of the expropriations, but merely pressing for the speedy 
settlement of monetary compensation claims, in principle agreed to by 
Mexico.*® Consequently, the Mexican Government would not appear to 
have placed a wholly unreasonable interpretation upon these notes when, in 
connection with the expropriation of the properties of foreign-owned oil 
companies under the Decree of March 18, 1939,°' it contended in an in- 
formal memorandum of March 16, 1940, that ‘‘the Mexican Government 
judges that the right of expropriation is beyond discussion,’’ and that 


there exists no divergence of opinion between the Government of the 
United States and that of Mexico regarding the right of the Mexican 


45See Wortley, Expropriation in Public International Law (1959); Kollewijn, 
** ‘Nationalization’ Without Compensation and the Transfer of Property,’’ 6 Neder- 
lands Tijdschrift voor Internationaal Recht 140 (1959). 

46 As to ‘‘abuse of right’’ in public international law, see Berber, Rivers in Inter- 
national Law 195-210, with numerous further references (1959). 

47This view has most recently been expressed in connection with the Suez Canal 
controversy when it was maintained by some—quite erroneously, as it turned out—that 
Egypt would be financially unable to pay sufficient compensation for the expropriation 
of the Suez Canal Company. See, e.g., the Statement of the Prime Minister in the 
House of Commons on July 26, 1956, 557 H. C. Deb. (5th Ser.) 1603-1605, reprinted 
in extract in E. Lauterpacht, ‘‘The Contemporary Practice of the United Kingdom in 
the Field of International Law—Survey and Comment, II,’’ 6 Int. & Comp. Law Q. 126, 
134-135 (1957). See also note 164 below and text thereat. 

48See in this connection Kunz, ‘‘The Mexican Expropriations,’’ 17 N.Y.U. Law 
Quarterly Rev. 327, 342-359 (1940). 

#95 U.S. Foreign Relations 1938 at 674,677. 

50 See especially the Mexican note of Aug. 3, 1938, ibid. 679,680. In its note cited 
note 49 above, the United States merely suggested arbitration as to the measure of 
compensation due under international law. Ibid. 678. 

51 English translation in 1 Documents on International Affairs (1938) at 435-437. 
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State to expropriate any private property by payment of a just com- 
pensation, as Mexico is agreeable to paying such indemnity to the 
expropriated companies.*? 


Nevertheless, Secretary of State Hull specifically rejected the Mexican 
statement here quoted in a note of April 3, 1940, in which he unequivocally 
stated that ‘‘in the opinion of the United States the legality of an expropria- 
tion is contingent upon adequate, effective, and prompt compensation.’’ ** 
Again, however, it should be noted that while all but one of the American 
oil companies affected by the Mexican decree of March 18, 1939, were 
seeking a return of their properties,®°* the United States was merely de- 
manding, and in the end accepted, the payment of pecuniary compensa- 
tion by installments.*® 

Thus, the contention of the United States that the legality of an ex- 
propriation is contingent upon compensation patently did not signify (a) 
that an expropriation which under this standard is illegal is also null and 
void, or (b) that such an illegal expropriation is best repaired by the 
restitution of the properties ‘‘illegally’’ expropriated. ‘‘Legality’’ as 
understood by the United States in this connection, then, seems to mean 
nothing more than the absence of the obligation to pay compensation be- 
cause sufficient compensation has already been paid, and conversely, ‘‘il- 
legality’’ can hardly mean more than the presence of the obligation to pay 
compensation because sufficient compensation has not yet been paid. It 
would consequently appear that in substance, the United States was not 
disputing the unqualified right of expropriation, but merely emphatically 
restating—and perhaps bolstering—its claim to speedy and satisfactory 
compensation in money. 

Such a construction would appear to be substantially confirmed by the 
position of the United States in the Interhandel Case. Here, Switzerland 
is demanding, on behalf of Interhandel, a corporation created under the 
laws of Switzerland, the restitution of shares held by that corporation in 
the General Aniline and Film Corporation, a United States corporation 


52 As quoted in the United States note of April 3, 1940, loc. cit. note 53 below. 

532 Documents on American Foreign Relations 224, 226 (Jones & Myers, ed., 1940). 
The same opinion was expressed in this connection by Great Britain. See note 164 below 
and text thereat. 

54Good background material can now be found in Richberg, My Hero. The In 
discreet Memoirs of an Eventful but Unheroic Life 248-268 (1954). 

55 See statement by Secretary of State Hull and exchange of notes, both of Nov. 
19, 1941, 5 Dept. of State Bulletin 399, 401 (1941); Agreement of Experts on Compensa- 
tion for Petroleum Properties Expropriated by Mexico, April 17, 1942, 6 ibid. 351 
(1942). As early as March 30, 1938, the Secretary of State had said at his press 
conference: ‘‘This Government has not undertaken and does not undertake to question 
the right of the Government of Mexico in the exercise of its sovereign power to ex 
propriate properties within its jurisdiction. This Government has, however, on numer 
ous occasions and in the most friendly manner pointed out to the Government of Mexico 
that in accordance with every principle of international law, of comity between nations 
and of equity, the properties of its nationals so expropriated are required to be paid 
for by compensation representing fair, assured and effective value to the nationals 
from whom these properties were taken.’’ 5 U.S. Foreign Relations 1938 at 662. 
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seized by the United States in World War II.*° In a note of August 9, 
1956, Switzerland suggested that the controversy be submitted to arbitra- 
tion or conciliation in accordance with the treaty of February 16, 1931.°" 
The United States refused this request by contending, inter alia, that 


the disposition of title to property located within a country is mani- 
festly within the domestic jurisdiction of that country unless the 
country involved has by sovereign act removed the matter from its 
exclusive domestic jurisdiction.** 


Switzerland thereupon instituted proceedings against the United States 
before the International Court of Justice on October 2, 1957, requesting 
the Court to adjudge and declare, among other things, that the United 
States ‘‘is under an obligation to restore’’ the assets of Interhandel. The 
United States in its preliminary objections again contended that 
there is no jurisdiction in this Court to hear or determine any issues 
raised by the Swiss Application . . . concerning the sale or disposition 
of the vested shares of General Aniline and Film Corporation (in- 
eluding the passing of good and clear title to any person or entity), 
for the reason that such sale or disposition has been determined by 
the United States ... to be a matter essentially within the domestic 
jurisdiction of the United States.*® 


As pointed out by the Court in its Judgment of March 21, 1959, the United 
States in oral argument again specifically limited this objection ‘‘to the sale 
and disposition of the shares,’’ and the Agent of the United States main- 
tained throughout the oral arguments that the objection ‘‘only applies to 
the claim of the Swiss Government regarding the restitution of the assets 
of Interhandel which have been vested in the United States.’’ °° 

Thus, whatever its position during the Mexican agrarian and oil ex- 
propriation disputes, the United States now seems firmly committed to the 
position that customary international law affects neither the validity nor 
the legality of expropriations effected by the expropriating state within its 
own territory,** but merely imposes an obligation to make compensation 
once the expropriation has been accomplished. 

Such an attitude would not appear to be at variance with the views 
expressed by other states. True, at least nineteen states represented at St. 
Petersburg in February, 1918, sent a collective note to the Peoples’ Com- 

56See Briggs, ‘‘Towards the Rule of Law? United States Refusal to Submit to 
Arbitration or Conciliation the Interhandel Case,’’ 51 A.J.I.L. 517 (1957); id., ‘‘Inter- 
handel: The Court’s Judgment of March 21, 1959, on the Preliminary Objections of 
the United States,’’ 53 A.J.I.L. 547 (1959); Jacoby, ‘‘Towards the Rule of Law?’’ 
51 ibid. 107 (1958). 

57 47 Stat. 1983; U.S. Treaty Series, No. 844; 36 Dept. of State Bulletin 358 (1957). 

58 Ibid. at 350, 357. 

59 Preliminary Objection 4 (b), reprinted in Interhandel Case (Switzerland v. U.S.), 
Judgment of March 21, 1959, [1959] I.C.J. Rep. 6,9; see also 53 A.J.I.L. 671 (1959). 

60 [1959] L.C.J. Rep. 26. See also Preliminary Objections of the Government of the 
United States of America 19-20 (June, 1958). 

61 For a clear statement to this effect, see Jacoby, loc cit. note 56 above, at 109-110. 
Professor Jacoby was Assistant Counsel of the United States in the Interhandel case 
before the International Court of Justice. 
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missariat of Foreign Affairs stating that 


the representatives at Petrograd of all foreign powers declare that they 
consider the decrees regarding . . . the confiscating of property of all 
kinds .. . as without value [French: comme sans effet] so far as their 
nationals are concerned. 
But just as the United States subsequently readily accepted, ‘‘ preparatory 
to a final settlement of the claims and counter-claims’’ between the two 
governments, an assignment of Soviet property and claims within the 
United States * and thereafter negotiated—albeit unsuccessfully—not for 
a return of American properties expropriated by the Soviet Union and its 
predecessors but merely for pecuniary compensation,™ the other states con- 
cerned similarly scaled down their demands and would have been quite 
satisfied with compensation rather than return, had the Soviet Union been 
willing to pay any.® Here again, the words ‘‘without value—sans effet’’ 
would appear to be little more than an emphatic paraphrase of a claim to 
compensation. 

Finally, at the Suez Canal Conference in London in August, 1956, 
representatives of a number of states took special care to point out that, in 
the opinion of their governments, every state is entitled to nationalize the 
property of aliens within its jurisdiction, and that this right is a direct 
outgrowth of sovereignty.®® It is particularly significant in this connec- 
tion that, while the nationalization of the Suez Canal by Egypt was not 
a case of expropriation ‘‘without’’ compensation, some of the Powers deem- 
ing themselves most directly concerned, especially Great Britain * and to 
a somewhat lesser extent France ® and the United States,®* maintained that 
the expropriation as such was illegal, either because, in accordance with a 

623 U.S. Foreign Relations 1918: Russia 33. The note was signed by the United 
States, Japan, France, Spain, Italy, Great Britain, Sweden, Switzerland, The Nether- 
lands, Belgium, Persia, Denmark, Siam, Serbia, China, Portugal, Brazil, Argentina, 
and Greece, and probably also by Norway. See ibid., note 1. The French text is quoted 
by Sack, loc. cit. note 19 above, at 10-11. 

63 So-called Litvinoff Assignment of Nov. 16, 1933, U.S. Foreign Relations: The 
Soviet Union 1933-1939 at 35-36. 

64 See generally ibid., index under Debts, claims and credits, U.S.-Soviet negotiations. 

65 See Sack, note 19 above, passim. Although Great Britain had joined the other 
Powers in considering the Soviet expropriation measures to be ‘‘ without value’’ with 
respect to British nationals, the validity and effectiveness of these measures witli 
respect to a British national was later sustained in Perry v. Equitable Life Insurance 
Society, 45 T.L.R. 468 (1929). 

66 Especially the Soviet Union, Iran, and Pakistan. The Suez Canal Problem, op. cit. 
note 20 above, at 97-98, 127-128, 151. 

67 Statement of Mr. Lloyd of Aug. 22, 1956, ibid. at 233-234. 

68 Statement of M. Pineau of Aug. 17, 1956, ibid. 86, 87-89. M. Pineau conceded 
that ‘‘with certain reservations, the Egyptian government has the right to nationalise 
ground and installations which are on its territory.’’ 

69 As stated by Mr. Dulles on Aug. 16, 1956, the United States merely ‘‘questioned’’ 
the right of Egypt to terminate the concession prematurely, but ‘‘reserve(d) its legal 
position in this respect.’’ Ibid. 72, 77. Since holdings of United States nationals in 
the Suez Canal Company would appear to have been rather insignificant, it is difficult 
to see the basis for this formal reservation; the United States also was and is not a 
party to the Suez Canal Convention of 1888. 
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‘ 


‘company... 


‘‘rule’’ of international law invented for the occasion,” a 
impressed with an international interest’’ can allegedly not be nation- 
alized," or because the concession agreement from which the Universal 
Company of the Suez Maritime Canal derived its rights ** was, by ineorpora- 


tion into a treaty * or otherwise,"* an ‘‘international compact.’’*> But 
although it was claimed by these states that the expropriation of the com- 
pany was ‘‘illegal,’’ none of them—to the great regret of some observers *° 
—earnestly demanded the restitution of the company or the assets or both. 
The United States, Great Britain, and France were quite ready to ‘‘explore 
the new situation which has been created, seeking a solution which is fair 
to all and generally acceptable.’’** They suggested an arrangement that 


70 See Scelle, ‘‘La nationalisation du Canal de Suez et le droit international,’’ 2 
Annuaire Francais de Droit international 3, especially 6-7 (1956), where it is argued 
that the Suez Canal Company was a ‘‘servitude de domanialité publique’’ not subject to 
expropriation, and the thorough demolition of this amazing theory by R. de G. La 
Pradelle, ‘‘L’Egypte a-t-elle violé le droit international?’’ 1958 Internationales Recht 
und Diplomatie 20, especially 26. 

71 See the statement of Mr. Dulles, loc. cit. note 69 above, and the Tripartite State- 
ment of the French, British, and United States Governments of Aug. 2, 1956, reprinted 
ibid. at 34-35. So far as can be determined, no attempt has been made by any of 
these governments to adduce any legal authority for such a unique assertion. 

72 Convention Between the Viceroy of Egypt and the Universal Suez Maritime Canal 
Company, of Feb. 22, 1866, English translation ibid. at 9-16. 

73 The Constantinople Convention Respecting the Free Navigation of the Suez Mari- 
time Canal, of Oct. 29, 1888, contains references to the concession agreement cited note 
73 above. See the statement of Mr. Lloyd of Aug. 22, 1956, ibid. at 233,234. An 
English translation of the convention is reprinted ibid. at 16-20. The incorporation 
theory is discussed and rejected by Huang, ‘‘Some International and Legal Aspects 
of the Suez Canal Question,’’ 51 A.J.I.L. 277, 286-307 (1957). 

74It is increasingly asserted that concession agreements are contracts sui generis 
and partake of an international character, sufficient to invoke the principle of pacta 
sunt servanda. See Huang, loc. cit. above, at 289-296; Schwebel, ‘‘ International Pro- 
tection of Contractual Agreements,’’ 1959 A.S.I.L. Proceedings 266; Verdross, ‘‘The 
Status of Foreign Private Interests Stemming from Economic Development Agreements 
with Arbitration Clauses,’’ 9 Osterreichische Zeitschrift fiir Offentliches Recht 449 
(1959). This latter principle is apparently taken by some to be synonymous with the 
specific enforceability of contracts instead of the actionability of consensual agreements, 
an assertion which would seem to overlook certain fundamentals of legal history. See, 
e.g., Seuffert, Zur Geschichte der obligatorischen Vertriige (1881); Sharp, ‘‘Pacta sunt 
servanda,’’ 41 Columbia Law Rev. 782 (1941). Ulpian says, D. 2,14,7, §4: ‘‘nuda 
pactio obligationem non parit, sed parit exceptionem.’’ As stated ibid., §7, ‘‘ Ait 
praetor: ‘Pacta conventa, quae neque dolo malo, neque adversus leges plebisscita 
Senatus consulta decreta edicta principum, neque quo fraus cui eorum fiat, facta erunt, 
servabo.’’ ‘‘Servabo,’’ of course, refers to the praetor who here promised to give effect 
to consensual agreements if pleaded by way of defense. A further assertion, said to 
be ‘‘eclear . . . to the objective observer,’’ is that ‘‘in practice and in fact, certain 
transnational business organizations are subjects of international law.’’ Olmstead, 
“International Law,’’ 32 N.Y.U. Law Rev. 1, 8-9 (1957); see also Scelle, loc. cit. 
note 70 above, at 7-9. For a square holding to the contrary, see note 170 below with 
accompanying text. 

75 This term was used by Mr. Dulles, loc. cit. note 69 above. 

76 E.g. Sceelle, loc. cit. note 70 above, at 14-15; Finch, ‘‘ Navigation and Use of the 
Suez Canal,’’ 1957 A.S.I.L. Proceedings 42, 47-48. 

77 Statement by Mr. Dulles, loc. cit. note 69 above. 
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would have transferred the duties of the former company to an interna- 
tional agency which, among other things, was to be charged with com- 
pensating the former owners.** As is known, this proposal was rejected 
by Egypt, and after a futile attempt at military intervention by Great 
3ritain and France, the shareholders of the nationalized company agreed 
to a settlement of the matter which confirmed the validity of the expropria- 
tion and provided for the eventual compensation of the former owners.*® 

The most convincing conclusion to be drawn from this survey of state 
practice seems to be that in international law, expropriations of aliens’ 
property are not illegal in any meaningful sense of that term, but that such 
expropriations merely give rise to a pecuniary claim for compensation on 
the part of the aliens’ government. The property side of the expropria- 
tion would appear to pertain exclusively to the internal sphere of the 
expropriating state, while the obligation side is to some extent governed 
by international law. 

This, however, is not the only explanation possible. With seemingly 
equal logic, it might be argued that while expropriations without compensa- 
tion are illegal as a matter of law, their illegality is as a matter of political 
expediency usually cured by a compromise in which the demanding state 
has to settle for something less than is its due.8° The obvious flaw in this 
argument is that customary international law is made not only by the prac- 
tice of the demanding state, but also by that of the conceding state. This 
consideration will in all probability fail to move those who, because of their 
official position ** or because of deeply felt convictions,** are unable to 
disassociate their own views from those of their government. However, it 
seems that a further exploration of this point is not necessary for the 
purposes of the present study. For even assuming that an expropriation 
without compensation, and not the mere refusal to pay compensation, is 
illegal under customary international law, it would still have to be demon- 
strated that the remedy afforded for such an illegal act is the restitution of 
the property illegally expropriated, and not pecuniary compensation. 


b. Restitution or Pecuniary Compensation for ‘‘Illegal’’ Expropria- 
tions? 


(1) General Principles. As stated by the Permanent Court of Inter- 
national Justice, ‘‘it is a principle of international law that the breach 


78 As originally developed in the statement of Mr. Dulles, ibid. 77-78. See also 
ibid. 180-181, 289-290, 291-292. 

79 See Rauschning, ‘‘ Die Abwicklung des Suezkanalkonfliktes,’’ 8 Jahrbuch fiir Inter- 
nationales Recht 267 (1959). Relevant materials are reprinted ibid. 348-357, and 
in 54 A.J.I.L. 493-519 (1960). 

80 Becker, ‘‘Just Compensation in Expropriation Cases: Decline and Partial Re 
covery,’’ 1959 A.S8.I.L. Proceedings 336, 338-343. 

81 E.g. Becker, loc. cit. above. His criticism of the partial compensation rule in 
nationalization cases (cf. note 23 above) culminates in a call upon ‘‘the American 
international lawyer and his foreign colleagues . .. to counteract attacks upon this 
fundamental principle [of full compensation] by those who would compromise it.’’ 
Ibid. at 343. 


82 E.g., Seelle, loc. cit. note 70 above; Finch, loc. cit. note 76 above. 


1960] INDONESIAN NATIONALIZATION MEASURES 815 


of an engagement involves an obligation to make reparation in an adequate 
form.’’** A like obligation exists in case of a breach of a duty imposed 
by customary international law.** But what form of reparation is con- 
sidered adequate by international law? It has been contended by eminent 
authority that customary international law contains no rules governing the 
form of reparation, but leaves this to special agreements of the parties or 
to the ‘‘discretion’’ of arbitral or judicial authorities authorized by them 
to settle the controversy.*®° This view would appear to overlook that, after 
all, international arbitral and judicial organs exercise their ‘‘discretion’’ 
only on the basis of law, and that the special agreements concluded by the 
parties and the negotiations leading up to such agreements constitute state 
practice which might soon become, or might even already have hardened 
into, a rule of customary international law. 

Legal history ** and comparative law ** show us that there is no universal 
agreement as to what constitutes adequate reparation for the violation of 
obligations. The classical Roman law, as stated by Gaius, took the extreme 
position that ‘‘omnium autem formularum, quae condemnationem habent, 
ad pecuniariam aestimationem condemnatio concepta est.’’*®* While Ro- 
man law later gradually receded from this position and granted specific 
performance in an increasing number of cases,®*® the common law on the 
contrary would appear to have proceeded from specific performance to 
pecuniary compensation.*° At the present time, the primary remedy for a 
breach of obligation in Anglo-American law ™ and in the law of other com- 
mon law or hybrid jurisdictions ® still is pecuniary compensation, and 


83 Chorz6w Factory (Jurisdiction), P.C.I.J., Series A, No. 9 at 21 (Germany v. 
Poland, 1927). 

84 Corfu Channel Case, Great Britain v. Albania, [1949] L.C.J. Rep. at 23. See 
generally Schwarzenberger, op. cit. note 31 above, at 562-564. 

85 Kelsen, ‘‘Unrecht und Unrechtsfolge im Vélkerrecht,’’ 12 Zeitschrift fiir Offent- 
liches Recht 481, 549-560 (1932); id., Principles of International Law 20-23 (1952). 

86 See Degenkolb, ‘‘Der spezifische Inhalt des Schadensersatzes,’’ 76 Archiv fiir die 
civilistische Praxis 1 (1890); Dawson, ‘‘Specific Performance in France and Ger- 
many,’’ 57 Mich. Law Rev. 495 (1959). 

87 Szladits, ‘‘The Concept of Specific Performance in Civil Law,’’ 4 A. J. Comp. 
Law 208 (1955). 

88Gai IV §48. See Broggini, Iudex Arbiterve. Prolegemena zum Officium des 
rémischen Privatrichters 97-103, 144-159 (1957); Kaser, Das Rémische Privatrecht 
408-413 (1955); Wenger, Institutes of the Roman Law of Civil Procedure 143-153 
(Fisk transl., 1940). 89 See Wenger, op. cit. above, at 313-314. 

90 See generally Millar, Civil Procedure of the Trial Court in Historical Perspective 
419-480 (1952). 

%1See generally, 5 Corbin on Contracts §§ 990 to 1251 (1951). See also Holmes, 
**The Path of the Law,’’ 10 Harv. Law Rev. 457, 462 (1897): ‘‘The duty to keep a 
contract at common law means a prediction that you must pay damages if you do not 
keep it—and nothing else. If you commit a tort, you are liable to pay a compensatory 
sum. If you commit a contract, you are liable to pay a compensatory sum unless the 
promised event comes to pass, and that is all the difference.’’ For comment and 
criticism, see Barbour, ‘‘The ‘Right’ to Break a Contract,’’ 16 Mich. Law Rev. 106 
(1917) ; Gebhardt, ‘‘Pacta sunt servanda,’’ 10 Modern Law Rev. 159 (1947). 

®2 See, for instance, Pollock & Mulla, Indian Contract and Specific Relief Act 405, 
747, 760, 785 (6th ed., 1931). 
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specific performance is the exception. In civil law jurisdictions, on the 
other hand, the primacy of specific performance—rejected, incidentally, by 
Grotius himself as part of the positive law of The Netherlands **—would 
seem to have been established by at least the end of the eighteenth cen- 
tury.°* Nevertheless, while Germany, France, and other civil law juris- 
dictions in principle recognize the primacy of specific performance as 
against pecuniary compensation,® it can hardly be overlooked that in some 
civil law countries, the remedy of specific performance is largely illusory.® 
On the other hand, the Soviet legal system ** and, it would appear, the 
legal systems of other Socialist states such as East Germany,** Czecho- 
slovakia,*® and Bulgaria,’ strongly favor specific performance over 
pecuniary compensation, especially as regards contracts which are material 
for the fulfillment of state economic planning. 

It might therefore be said that, if not logic, at least experience has shown 
that there are two—if not more—possible forms of material *** reparations: 
(1) the primacy of pecuniary compensation with the proviso that specific 
performance will be granted where money damages are manifestly insuf- 
ficient and unconscionable; (2) the primacy of specific performance with 
the proviso that pecuniary compensation will be granted where specific 
performance is not adequate or possible. It is hardly surprising that in 


98 Grotius, Inleydinge tot de Hollantsche Regts-Geleertheyt 239: ‘‘But although under 
the natural law, a person has to do that which he has promised, if such is possible, yet in 
civil law he can nevertheless free himself of his obligation by paying to the other 
contracting party the value of the latter’s interest, or a fine, if one has been agreed 
upon for the case of nonperformance.’’ (ed. Groenewegen van der Made, Amsterdam, 
1667; this writer’s translation). This book was first published in 1631. The 1667 
edition contains an editorial annotation where it is stated that the non-performing 
party can ‘‘huydensdaegs . . . precijs gedwonghen werden’’ to fulfill his obligation. 
Ibid. at 239, note 94. 

94 Prussian Code of 1794, §§ 270,276 I, 5; §79 I 6; Austrian Civil Code of 1811, 
Art. 1323. 

95 See Dawson, loc. cit. note 86 above; Baudouin, ‘‘Exécution spécifique des contrats 
en droit Québecois,’’ 5 McGill Law J. 108 (1959). The civil law rule is stated and 
contrasted to the common law rule in Vasquez v. Superior Court, 78 P.R.R. 707 (1955). 

96 See, e.g., Dawson, loc. cit. note 86 above, at 524-525 (France). 

97See 1 Soviet Civil Law ec. 23, §10 (Genkin ed., 1950); German translation: 1 
Sowjetisches Zivilrecht 493-495 (Such ed., 1953). 

98 Pending the enactment of a new civil code, the civil law of Eastern Germany is 
substantially the same in this respect as that of Western Germany. In the contractual 
relations of nationalized enterprises, regulated by special legislation, strong emphasis 
is placed upon specific performance. See Drobnig, ‘‘Der Vertrag in einer plangelenkten 
Staatswirtschaft,’’ 1960 Juristenzeitung 233, 239-240; Pflicke in Grundfragen des 
Vertragssystems 84, 90 (Hemmerling ed., 1958). 

99See Knapp, Das Problem der sogenannten realen Erfiillung, 1955 Neue Justiz 
463; cf. Mihaly, ‘‘The Role of Civil Law Institutions in the Management of Communist 
Economies: The Hungarian Experience,’’ 8 A. J. Comp. Law 310, esp. 321-326 (1959). 

100 Law on Obligations and Contracts of Nov. 3, 1950; see the articles of Vassilyev, 
Kochukarov, and Stalev, summarized in French in 2-3 Bulletin of the Economie and 
Legal Institute of the Bulgarian Academy of Sciences 230, 234, and 238 (1951, in 
Bulgarian). 

101 As to other forms of satisfaction (apologies ete.), see Schwarzenberger, op. cit. 
note 31 above, at 658-659. 
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public international law, the latter solution—the civil law answer with 
a definite coloring of natural law—has usually been advocated by authors,*®? 
while the former method, less restrictive of sovereignty and in consonance 
with the internal legal systems of the predominant claimant states,’ has 
generally been followed in state practice and international adjudication. 
(2) State Practice and International Adjudication. Thus, a panel of the 
Permanent Court of Arbitration stated in the Russian Indemnity Case: 


that no essential differences distinguish the various responsibilities of 
States from each other, that all are resolved or finally may be resolved 
into the payment of a sum of money, and that international custom 
and precedents accord with these principles.’ 


The principle laid down by Grotius that ‘‘pecunia communis est rerum 
utilium mensura’’ has also been quoted with approval by the Mixed Claims 
Commission, United States and Germany, in the Lusitania cases,’ and the 
Permanent Court of International Justice declared in the famous Chorzéw 
case : 


It is a principle of international law that the reparation of a wrong 
may consist in an indemnity corresponding to the damage which the 
nationals of the injured State have suffered as a result of the act which 
is contrary to international law. This is even the most usual form of 
reparation. . . 


Similarly, seemingly all special and general claims conventions concluded 
for the adjudication of international claims**’ and apparently the vast 


102 See, e.g., Reitzer, La réparation comme conséquence de 1’acte illicite en droit 
international 171-174 (1938), citing further references; Lais, Rechtsfolgen vdélker- 
rechtlicher Delikte 29 (1932). As to the natural law background of specific perform- 
ance, see note 93 above; as to religious influences, see Coing, ‘‘ English Equity and the 
Denunciatio Evangelica of the Canon Law,’’ 71 Law Quarterly Rev. 223, 236-237 
(1955); Weinzierl, Riickgabepflicht nach kanonischem Recht (1931); id., Die Resti- 
tutionslehre der Friihscholastik (1936); id., Die Restitutionslehre der Hochscholastik 
bis zum hl. Thomas von Aquin (1939). 

103 As indicated by the U.N. Reports on International Arbitral Awards, the United 
States and Great Britain are by far the most frequent claimants. The United States 
was party to 14, and Great Britain to 11, of the 59 arbitrations reported in Vols. 1-3, 
Int. Arb. Awards (3 of these are duplicated, since they concern British-U.S. arbitra- 
tions). Vol. 4 contains solely the decisions of the General and Special Claims Com- 
missions, U.S. and Mexico; Vol. 5, pp. 15-306, the decisions of the British-Mexican 
Claims Commission; Vol. 6, the decisions of the Arbitral Tribunal, Great Britain-U.S.; 
of the Claims Commissions, U.S.-Austria and Hungary; and of the Claims Commission, 
US.-Panama. Vols. 7 and 8 contain solely the decisions of the Mixed Claims Com- 
mission, U.S..Germany. Of the 62 arbitrations reported in Vol. 9, 36 involve the 
United States, and 22 Great Britain, as parties (one overlap). 

104 Permanent Court of Arbitration, Judgment of Nov. 11, 1912 (Russia v. Turkey), 
English transl. in Scott, Hague Court Reports 297, 298 at 315 (1916). 

105 Mixed Claims Commission, U.S.-Germany, opinion of Nov. 1, 1923, 7 Int. Arb. 
Awards 32, 35. See Grotius, De iure belli ac pacis 2, 17, 22 in fine; also note 93 above. 

106 Chorz6w Factory (Indemnity; Merits), Judgment of Sept. 13, 1928, P.C.I.J., Series 
A, No. 17 at 27-28 (Germany v. Poland). 

107 See, e.g., Arts. 1,5,9 General Claims Convention, U.S.-Mexico, 4 Int. Arb. Awards 
11,13,14; Arts. 1,6,9, Special Claims Convention, U.S.-Mexico, ibid. at 779, 781; Arts. 
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majority of individual compromis*°S have provided for the adjudication 
only of pecuniary reparation claims. The same tendency has even found 
expression in arbitration treaties, the precedent being set by the reactions 
of the United States to the abortive Convention Relative to the Establish- 
ment of an International Prize Court of 1907.*°° In substance, this con- 
vention provided for an international court with power to hear and de- 
termine appeals from decisions of national prize courts. Art. 8, para- 
graph 2, provided: 


If it pronounces the capture to be null, the court shall order restitution 
of the vessel or cargo, and shall fix, if there is occasion, the amount of 
the damages. If the vessel or cargo has been sold or destroyed, the 
court shall determine the compensation to be given to the owner on 
this account.*?° 


In other words, the convention incorporated what has been called the civil 
law rule of reparation. Since this would, in effect, have led to the creation 
of a prize court with final power to hear and determine appeals from de- 
cisions of the Supreme Court of the United States, it was maintained by 
some that the United States would be constitutionally unable to ratify the 
eonvention.*4?, The United States Delegation to the London Naval Con- 
ference was accordingly instructed to propose an amendment to the con- 
vention which would enable signatory Powers, by appropriate reservation, 
to provide that the judgments of the prize courts of such Powers would 
not be subject to review, but that the whole case would be subject to an 
examination de novo and, in case of a determination that the capture was 
illegal, to an assessment of ‘‘damages to be paid by the country of the 
captor to the injured party by reason of the illegal capture.’’**? The Con- 
ference approved this alternative procedure in substance, but, instead of 
adopting it, recommended its favorable consideration by the respective 
governments.*** In order to facilitate the adoption of the United States 
amendment, Secretary of State Knox sent a circular identic note to all 
signatory Powers.'** In this note, it is stated that the purpose of the 
proposed amendment was 

that, for those countries unable or unwilling to submit the judgments 


of their national courts to international review, a simple expedient 
may be devised by virtue of which the question in controversy, in- 


3,6,9, British-Mexican Convention, 5 ibid. at 7,9,10; Arts. 3,6,9, French-Mexican Con- 
vention, ibid. at 313,315,316; Arts. 4,7,10, German-Mexican Convention, ibid. 567, 568, 
569. 108 See note 158 below. 

109 See generally Scott, ‘‘ The International Court of Prize,’’ 5 A.J.I.L. 302 (1911). 

1102 A.J.I.L. Supp. 174, 175 (1908). 

111 Cf. Seott, loc. cit. note 109 above, at 302; White, ‘‘Constitutionality of the Pro- 
posed International Prize Court—Considered from the Standpoint of the United States,”’ 
2 A.J.1.L. 490 (1908). 

112 Secretary of State Elihu Root to Charles H. Stockton and George Grafton Wilso2, 
Nov. 21, 1908, U.S. For. Rel. 1909 at 300, 303-304. 

113 Ibid. at 316, 318. See editorial comment, ‘‘ Proposal to Modify the Internation! 
Prize Court and to Invest it as Modified with the Jurisdiction and Functions of a Court 
of Arbitral Justice,’’ 4 A.J.I.L. 163 (1910). 

114 Of Oct. 18, 1909. U.S. Foreign Relations 1910 at 597. 
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stead of the actual judgment of the national court, may be submitted 
to the... Court ... for final determination without sacrificing sub- 
stance to form, and without interfering with the practice of the United 
States in such matters.’ 
It is further said that the ‘‘advantage of the proposal lies in the fact that 
it does not bring national and international decisions into conflict with a 
reversal of the former by the latter, and without wounding national suscep- 
tibility, leaves unaffected the constitutional law of the signatories.’’ ?** 

The other signatories concurred in the United States’ proposal, and on 
September 19, 1910, an additional protocol to the convention was signed 
by all Powers signatory to the convention, which provided that these 
Powers 


have the right to declare ... that ... recourse to the international 
court of prize can only be exercised against them in the form of an 
action in damages for the injury caused by the capture. 


If the capture is considered illegal, the court determines the amount 
of damages to be allowed, if any, to the claimants.**’ 


In consenting to the ratification of the convention, the Senate made the 
proviso 


that it is the understanding of the Senate and is a condition of its 
consent and advice that in the instrument of ratification the United 
States of America shall declare that in prize cases recourse to the 
International Court of Prize can only be exercised against it in the 
form of an action in damages for the injuries caused by the capture.2** 


While the convention eventually failed of ratification mainly because of 
British objections to provisions not material in this connection,’ the fact 
that the United States expressly considered monetary damages to be an 
adequate remedy for illegal acts in international law, and that the most 
important Powers assented to this view by signing the additional protocol,'*° 
can hardly be regarded as without significance. 

The same attitude would seem to have largely prevailed in the decade 
from 1920 to 1930 when a large number of arbitration and conciliation 
treaties were concluded by different countries. All such treaties tg which 
Germany was a party, for instance, expressly provided that if, according 
to the constitutional law of the offending state, the effects of an act or 
decision determined to have been in violation of international law could not 


115 Ibid. at 599-600. 116 Tbid. at 600. 

117 Additional Protocol to the Convention Relative to the Establishment of an Inter- 
national Court of Prize, Arts. 1,2. 5 A.J.I.L. Supp. 95, 96-97 (1911). 

118 Resolution of the U.S. Senate of the United States Advising and Consenting to the 
Instrument of Ratification of the International Prize Court Convention and Additional 
Protocol, Feb. 15, 1911. Ibid. 99. 

119 See Scott, ‘‘The Declaration of London of February 26, 1909,’’ 8 A.J.I.L. 274, 
274, and 280 ff. (1914). 

120Germany, Argentina, Austria-Hungary, Chile, Denmark, Spain, France, Great 
Britain, Japan, Norway, The Netherlands, and Sweden. Loc. cit. note 117 above, at 
98-99, 
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in whole or in part be obviated by administrative measures, the injured 
state was to be awarded appropriate satisfaction in another form.’ Sig- 
nificantly, this solution was also adopted by the General Act for the Pacifie 
Settlement of International Disputes, approved by the Assembly of the 
League of Nations on September 26, 1928, and adhered to by a large 
number of states. Article 32 of that convention provides: 


If, in a judicial sentence or arbitral award, it is declared that a 
judgment, or a measure enjoined by a court of law or other authority 
of one of the parties to the dispute, is wholly or in part contrary to 
international law, and if the constitutional law of that country does 
not permit or only partially permits the consequences of the judgment 
or measure in question to be annulled, the parties agree that the 
judicial sentence or arbitral award shall grant the injured party 
equitable satisfaction.*”? 


It might be thought that this reference to the constitutional law of a party 
would exclude acts by the national legislature if and when such acts ean 
be repealed by subsequent legislation, and where the prior ‘‘illegal’’ legisla- 
tive enactment has not conferred constitutionally protected vested rights. 
Such a restrictive interpretation, however, would seem not to be in accord 
with the manifest intention of states to shield their internal legal systems 
from outside interference ; nor would this appear to be merely a politically 
inspired polite bow towards the particularly strong views of the United 
States. For the Rome Convention for the Protection of Human Rights and 
Fundamental Freedoms, to which the United States is not and cannot be 
a party,’** expressly goes even a step further than the General Act. It 
provides in Article 50: 


If the Court *** finds that a decision or measure taken by a legal au- 
thority or other authority of a High Contracting Party is completely 
or partially in conflict with the obligations arising from the present 


121 Treaties with Switzerland, 1921, Art. 10; Sweden, ,1924, Art. 10; Finland, 1925 
Art. 10; Netherlands, 1926, Art. 9; Denmark, 1926, Art. 9; Italy, 1926, Art. 3. See 
Habicht, Post-War Treaties for the Pacific Settlement of International Disputes 2). 
26, 147,153, 205,210-211, 431,436, 456,460-461, 527,529 (1931). Clauses to the same 
effect can be found in numerous other arbitration treaties, especially in those concluded 
by Switzerland. Habicht rightly observes that the ‘‘German-Swiss provision . . . has 
since been included in the great majority of post-war treaties.’’ Ibid. at 996. 

122 Ibid. at 936, 947. 

123 The purpose of the establishment of the Council of Europe, as stated in the 
preamble of its Statute of May 5, 1949, 87 U.N. Treaty Series 103, is ‘‘to create an 
organization which will bring European States into closer association.’’ Membership 
is open to ‘‘any European State’’ (Art. 4), and associate membership, to ‘‘a Europea 
country’’ (Art. 5). As stated in the preamble of the Rome Convention for the Pro 
tection of Human Rights and Fundamental Freedoms of Nov. 4, 1950, 45 A.J.I.L. Supp. 
24 (1951), its signatories are members of the Council of Europe. Art. 66 (1) opens 
the convention for signature and ratification by members of the Council of Europe. 

124 Established pursuant to Arts. 38-56 of the Rome Convention, 45 A.J.I.L. Supp 
at 33-36 (1951). The Court was constituted on Feb. 23, 1959. See Robertson, ‘‘The 
European Court of Human Rights,’’ 9 A. J. Comp. Law 1 (1960); Wiebringhaus, ‘En 
Internationaler Gerichtshof zum Schutz der Menschenrechte,’’ 55 Friedens-Warte 
(1959) ; Golsong, ‘‘Der Europiiische Gerichtshof fiir Menschenrechte,’’ 1960 Juriste2 
zeitung 193. 
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Convention, and if the internal law of the said Party allows only 
partial reparation to be made for the consequences of this decision 
or measure, the decision of the Court shall, if necessary, afford just 
satisfaction to the injured party.’*® 

Thus, a party to this convention can in effect by internal legislation 
provide that the remedy for its own breaches of the convention shall consist 
of pecuniary damages. Since it is basic that a state cannot rely on its 
internal legislation or even upon its constitution to evade its international 
obligations,’*® license to the wrongdoing state to exclude specific perform- 
ance by internal legislation can only signify the recognition of the equiva- 
lence of pecuniary compensation and specific performance plus the right 
of the defendant to determine the remedy. 

The treaties here discussed are not, of course, binding upon non-signatory 
Powers ; nor do they profess to enact or to give expression to general rules 
of international law. But they clearly indicate that several states, in- 
cluding some of the most important, have at least in this area been un- 
willing to confer upon the organs created by international law the power 
to order specific relief even for acts determined to be illegal, and that this 
reluctance has been respected by other states. However, this restrictive 
trend would appear to be counteracted at least to some extent by the 
Statute of the most important international judicial organ, the Interna- 
tional Court of Justice. This Court has, just as the Permanent Court of 
International Justice has had, the power as between states having accepted 
its compulsory jurisdiction ?*7 to decide legal disputes concerning, among 
other things, ‘‘the nature or extent of the reparation to be made for the 
breach of an international obligation.’’ **8 

Up to the present, neither the Permanent Court of International Justice 
nor the International Court of Justice has had the occasion to decide upon 
a claim to specific restitution of objects seized in violation of international 
law. While there have been a few such requests, as for instance in the 
Anglo-Iranian Case,!*° the Nottebohm Case,'*° and presently the Inter- 
handel Case,!** the Court has in none of these instances reached the merits 
of the controversy. It has, however, expressed its view as to remedies 

12345 A.J.I.L. Supp. at 35 (1951). See Robertson, loc. cit. above, at 22-23; 
Golsong, loc. cit. above, at 197-198. Similar clauses are contained in the Benelux Treaty 
of Feb. 3, 1958 (Art. 48), and the European Convention for the Pacific Settlement of 
Disputes of April 27, 1957 (Art. 30). 5 European Yearbook 167, 185; 347,357 (1959). 

126 See for instance Schwarzenberger, op. cit. note 31 above, at 69, and the numerous 
authorities cited ibid. at note 8; O’Connell, ‘‘The Relationship between International 
Law and Municipal Law,’’ 48 Georgetown Law J. 431, 441-444 (1960). 

127In the absence of an express provision excluding such jurisdiction, the ad hoc 
submission of any dispute concerning an alleged violation of international law will also 
be presumed to extend to the question as to the nature and extent of the reparation, 
if any. Judgment of July 26, 1927, Chorz6w Factory (Jurisdiction), P.C.I.J., Series 
A, No. 9, at 23. See Schwarzenberger, op. cit. note 31 above, at 654. 

128 Art. 36 (2) (d), L.C.J. Statute. 

129Great Britain v. Iran. Judgment of July 22, 1952, [1952] I.C.J. Rep. 93, 95-96. 

130 Liechtenstein v. Guatemala. Judgment of April 6, 1955, [1955] L.C.J. Rep. 4, 7 


(alternative demand). 
181 Switzerland v. U.S. Judgment of March 21, 1959, [1959] I.C.J. Rep. 9. 
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available under international law in general terms, and some of these pro- 
nouncements, particularly in the Chorzéw Case,'** are widely understood 
to favor specific restitution or performance over money damages,*** despite 
the fact that neither this Court nor, it appears, any other international 
tribunal has ever decreed the former.*** This obvious disparity between 
international state and treaty practice and adjudication on the one hand, 
and some dicta of the Permanent Court of International Justice in the 
Chorzéw Case on the other, necessitates a closer look at the latter. 

(3) The Chorzéw Case. Under the Treaty of Versailles, Germany 
was obligated to cede to Poland, among other territories, such portions of 
Upper Silesia as were, on the basis of a plebiscite to be held, found by the 
Allied and Associated Powers to be predominantly Polish. All German 
state property in such territories was to become the property of Poland.'* 
When it appeared that the results of the plebiscite would necessitate a 
division of the industrial triangle of Upper Silesia between Germany and 
Poland, a Committee of Experts, appointed by the Allies for the purpose 
of drawing the frontier, expressed the view that 


If, for political reasons, it became essential to consider the division 
of the triangle, it would be necessary ... to ensure, by creating 
some kind of technical organization, the economic unity of the indus- 
trial basin for a period sufficient to allow the two parties to become 
independent of each other, and to ensure that the establishment of a 
political frontier should not create difficulties which might sum- 
marily arrest or handicap the life of the industry.'*® 


This recommendation was in substance accepted by the Council of the 
League of Nations, to which the Allies had referred the matter which had 
caused extensive disagreement between them. In accepting the Council’s 
recommendations, the Allies now invited Germany and Poland to negotiate 
a convention for the administration of the area by a conference ‘‘under 
the presidency of a person appointed by the Council of the League of 
Nations, that person having a casting vote in case the parties disagree.’’ **’ 


132 Germany v. Poland. Judgment of Sept. 13, 1928, P.C.I.J., Series A, No. 17 at 
47, as quoted below, text at note 154. 

133 See, e.g., Schwebel, loc. cit. note 74 above, at 273. There is eminent authority 
for this view: Anzilotti, Diritto internazionale 466-468 (3d ed., 1928). Judge Anzilotti 
was President of the Permanent Court of International Justice when the judgment 
cited note 132 above was rendered. 

134 Cf. Schwarzenberger, op. cit. note 31 above, at 656-657, and note 158 below. 
While peace treaties, especially since World War II, have increasingly provided for 
the restitution of the identifiable properties of nationals of the victorious Powers 
affected by special war measures, such restitution is not so much a remedy as a form 
of preferential treatment of private reparation claims. See Baade, ‘‘Restitutionen,”’ 
to appear in 5 Staatslexikon (1960 or 1961). 

135 Arts. 88, 256, Treaty of Versailles. The following description of the Chorz6w 
controversy and of its antecedents is based upon Kaeckenbeeck, The International 
Experiment of Upper Silesia 3-26, 43-121, and especially 108-115 (1942). See also 
P.C.1.J., Series C, Nos. 9-I, 11-I to III; 13-I; 15-II, containing relevant documents 
and pleadings. 

186 Report of Aug. 6, 1921, quoted ibid. at 7; reprinted in full ibid. at 552-557. 
187 See ibid. at 7-11. 
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One of the biggest stumbling blocks in these negotiations was the right 
asserted by Poland and denied by Germany to “‘liquidate’’ German prop- 
erty in the Polish portions of Upper Silesia. The Polish Government, 
while willing to pay compensation for such liquidations and to have the 
issue of valuation submitted to international adjudication, asserted that 
‘‘Liquidation is a matter of Polish domestic policy, and no interference 
with that policy will be tolerated.’’*** Germany, on the other hand, 
claimed that the whole convention would be futile if the Upper Silesians 
were subjected to the expropriation of their holdings, even against ade- 
quate compensation.**® 

The result of this seemingly irreconcilable conflict was an intricate— 
and even more intricately worded **°—compromise, embodied in Titles 
II and IiI of the Geneva Convention of May 15, 1922.1 Title II, dealing 
with so-called vested rights,'** provided that such rights, especially conces- 
sions and the like, could not be terminated by discriminatory legislation at 
all; that full compensation had to be paid for their termination by non-dis- 
criminatory legislation; and that the Arbitral Tribunal created by the 
convention had power to adjudicate the amount of such compensation.*** 
Title III deals with expropriation. It provided that Poland could, in ac- 
cordance with Articles 7 to 23 of the convention, 7.e., by showing clear and 
convincing economic cause, and after obtaining the approval of the Mixed 
Commission, expropriate industrial enterprises and large agricultural 
estates, but could not liquidate any other properties, rights, and interests 
of German nationals in Upper Silesia.*** Disputes under Title III were 
to be decided by the Permanent Court of International Justice. In other 
words, vested rights not amounting to property could be expropriated with 
compensation by non-discriminatory legislation, large industrial enterprises 
and agricultural estates could be expropriated only in accordance with 
specific and quite burdensome provisions of the convention,’** and other 
property interests could not be expropriated at all. It is against this back- 
ground that the Chorzéw Case has to be viewed. 

The dispute mainly concerned two industrial enterprises which, while 
formerly the property of the German Government, had been sold by it 
after the Armistice but before the effective date of the Treaty of Versailles. 
Poland had, by law of July 14, 1920,’** assumed title to all properties en- 
tered into the land registers as German state property as of November 11, 
1918, the effective date of the Armistice. On May 15, 1925, Germany 
started proceedings against Poland before the Permanent Court of Inter- 

188 Ibid. at 16. 139 Ibid. at 15-16. 

140 Kaeckenbeeck states from personal experience that ‘‘everybody who had anything 
to do with the drafting of the provisions of Art. 4 soon gave up any attempt at making 
things clearer out of sheer fear of conjuring up catastrophes.’’ Ibid. at 42. 

141 Convention Germano-Polonaise relative 4 la Haute Silésie; French and German 
texts in 2 Reichsgesetzblatt (1922) 238. 

142See Kaeckenbeeck, op. cit. note 135 above, at 42-99; id., ‘‘The Protection of 
Vested Rights in International Law,’’ 17 Brit. Yr. Bk. of Int. Law 1 (1936). 

148 Arts. 4 and 5. 144 Arts. 6-24. 


145 See quotation, note 151 below. 
146 Reprinted in extract in P.C.I.J., Series C, No. 9-I, at 25 (French transl.). 
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national Justice, requesting a judgment declaring, among other things, 
that the attitude of the Polish Government with respect to the German 
companies interested in the factory of Chorzéw ‘‘was not in conformity 
with Article 6 and the following articles of the Geneva Convention.’’ 
In its Judgment of August 25, 1925, the Court overruled Poland’s pre- 
liminary objections to its jurisdiction,’** and in its judgment on the merits 
it decided on May 25, 1926, that the application of the law of 1920 to the 
factory at Chorzéw was ‘‘a measure contrary to’’ Articles 6 ff. of the 
Geneva Convention.'* 

In the ensuing negotiations between the two governments, Germany 
first demanded the restitution of the properties affected, while Poland 
stated that it was factually and legally unable to comply with such a re- 
quest. Thereupon, after some negotiations, Germany decided on January 
14, 1927, to abandon the original claim for the restitution of the factory 
and to request monetary compensation instead.**® When negotiations on 
the amount of the indemnity broke down again, Germany started proceed- 
ings against Poland before the Permanent Court of International Justice 
on February 8, 1927, requesting a judgment to the effect that by reason of 
its attitude towards the German enterprises at Chorzéw which had been 
determined by the Court not to have been in agreement with Article 6 
et seq. of the Geneva Convention, the Polish Government was under an 
obligation to make good the injuries sustained by the enterprises through 
payment of a sum certain in damages. Poland again objected to the 
jurisdiction of the court, contending, inter alia, that in accordance with 
Title II, Article 5, of the Geneva Convention, the Arbitral Tribunal and 
not the Permanent Court of International Justice had jurisdiction over 
the question of damages. 

The Court answered this contention by holding that any violation of 
Title III (expropriation) was also necessarily a violation of Title II 
(vested rights), and that in case of the applicability of the special pro- 
visions of Title III, the tribunal provided by Title III had jurisdiction, not 
the tribunal provided by Title II. It buttressed this line of reasoning by 
stating: 

This is also borne out by the fact that the Upper Silesian Arbitral 
Tribunal, under Article 5, can only allow pecuniary indemnities ; now 
it is certain that Head III of the Convention is mainly designed to 
preserve the status quo in Polish Upper Silesia and therefore that, 


whenever possible, restitutio in pristinum is the natural redress of any 
violation of, or failure to observe, the provisions therein contained.*” 


Thus, in apparent consonance with the history and purposes of the 
applicable provisions of the Geneva Convention, the Court held (1) that 


147 P.C.I.J., Series A, No. 6 (Case concerning certain German interests in Polish 
Upper Silesia). 

148 P.C.I.J., Series A, No. 7 (Case concerning certain German interests in Polis! 
Upper Silesia. The Merits). 

149 Declaration of the representative of the German Government of Jan. 14, 1927, 
reprinted in P.C.I.J., Series C, No. 13-I at 120, 121. 

150 Judgment of July 26, 1927, P.C.I.J., Series A, No. 9 at 28 (Case concerning the 
Factory at Chorz6w; Claim for Indemnity; Jurisdiction). 


| 
| 
| 


1960] INDONESIAN NATIONALIZATION MEASURES 825 


this convention absolutely prohibited the expropriation of certain enter- 
prises without the fulfilment of certain specific conditions precedent 
thereto; *** and (2) that the convention expressly or at least by clear im- 
plication referred the enforcement of this provision to a tribunal with 
power to order specific performance. But the injured party had only re- 
quested pecuniary compensation. With respect to this demand, the Court 
stated in its Judgment of September 13, 1928, on the merits of the 
Chorzéw controversy : 


It is a principle of international law that the reparation of a wrong 
may consist in an indemnity corresponding to the damage which the 
nationals of the injured State have suffered as a result of the act 
which is contrary to international law. This is even the most usual 
form of reparation; it is the form selected by Germany in this case 
and the admissibility of it has not been disputed.'®” 


After having determined that both German enterprises interested in the 
Chorzéw factory had suffered damages due to Poland’s violation of the 
Geneva Convention, the Court proceeded to ‘‘lay down the guiding prin- 
ciples according to which the amount of compensation due may be deter- 
mined.’’ Its ruling on this point, while rather lengthy, is here set out 
extensively because, especially in the light of the background of the contro- 
versy described above, the third paragraph assumes a significance quite 
different from that usually attributed to it.°* The Court stated: 


The action of Poland which the Court has judged to be contrary 
to the Geneva Convention is not an expropriation—to render which 
lawful only the payment of fair compensation would have been want- 
ing; it is a seizure of property, rights and interests which could not 
be expropriated even against compensation, save under the exceptional 
conditions fixed by Article 7 of the said Convention. As the Court 
has expressly declared in Judgment No. 8, reparation is in this case the 
consequence not of the application of Articles 6 to 22 of the Geneva 
Convention, but of acts contrary to those articles. 


It follows that the compensation due to the German Government 
is not necessarily limited to the value of the undertaking at the moment 
of disposession, plus interest to the day of payment. This limitation 
would only be admissible if the Polish Government had had the right 
to expropriate, and if its wrongful act consisted merely in not having 
paid to the two Companies the just price of what was expropri- 
ated. ... 


The essential principle contained in the actual notion of an illegal 
act—a principle which seems to be established by international prac- 
tice and in particular by the decisions of arbitral tribunals—is that 
reparation must, as far as possible, wipe out all the consequences of 
the illegal act and reestablish the situation which would, in all proba- 
bility, have existed if that act had not been committed. Restitution 
in kind, or, if this is not possible, payment of a sum corresponding 


151 Judgment of May 25, 1926, cited above, note 148, at 21: ‘‘it is certain that 
expropriation is only lawful in the cases and under the conditions provided for in 
Article 7 and the following articles; apart from these cases, or if these conditions are 
absent, expropriation is unlawful.’’ 152 Loc. cit. note 106 above. 

158 For illustrations of the usual understanding of the Chorzéw case, see the authors 
cited in notes 102 and 133 above. But see note 157 below. 


— 


826 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 54 


to the value which a restitution in kind would bear; the award, if 
need be, of damages for loss sustained which would not be covered 
by restitution in kind or payment in place of it—such are the prin- 
ciples which should serve to determine the amount of compensation 
due for an act contrary to international law. 

This conclusion particularly applies as regards the Geneva Conven- 
tion, the object of which is to provide for the maintenance of economic 
life in Upper Silesia on the basis of respect for the status quo. The 
disposession of an industrial undertaking—the expropriation of which 
is prohibited by the Geneva Convention—then involves the obligation 
to restore the undertaking and, if this be not possible, to pay its value 
at the time of the indemnification, which value is designed to take the 
place of restitution which has become impossible. To this obligation, 
in virtue of the general principles of international law, must be added 
that of compensating loss sustained as the result of the seizure. The 
impossibility, on which the Parties are agreed, of restoring the Chorzéw 
factory could therefore have no other effect but that of substituting 
payment of the value of the undertaking for restitution. .. .** 


If seen in context, the mention of ‘‘restitution in kind’’ thus appears 
as a double dictum: first, because the plaintiff sought pecuniary damages 
and not the return of the properties seized; second, because the Court had 
to apply not general (customary) international law but a special conven- 
tion, which had clearly accorded the injured party the treaty right to de- 
mand restitution in kind. As part of the Court’s holding, the third para- 
graph hardly signifies more than the justification for a strict rule for the 
assessment of pecuniary damages where expropriation occurred despite a 
specific engagement not to expropriate. It would appear exceedingly 
doubtful whether the Court intended to go beyond this and to indicate, by 
way of dictum, its opinion that there exists a general rule of customary 
international law making specific restitution or performance the primary 
form of relief at the election of the plaintiff. For one thing, the Court 
immediately goes on to state that the rule stated in the third paragraph 
‘*particularly’’? (French: avec une force toute particuliére)*** applied to 
the instant case in view of the specific provisions of the Geneva Convention. 
Furthermore, the Court had indicated before that pecuniary compensation 
was “‘the most usual form of reparation’’ in international law. Especially 
in the light of the latter statement, which would appear to be a correct 
summary of state practice and arbitral jurisprudence,’** the reference in 
the first sentence of the third paragraph to ‘‘international practice and in 
particular . . . the decisions of arbitral tribunals’’ can only support the 
rest of that sentence, not the whole paragraph. 

In summary, it is submitted that the most rational interpretation of 
the seemingly conflicting holdings and dicta in the Chorzéw Case is that, 
in the opinion of the Court, pecuniary compensation is the usual form of 

154 Loc. cit. note 106 above, at 46-48. The third paragraph of the extract here 
reprinted appears ibid. at 47. 

155 The French text is authoritative. Ibid. at 65. Note, incidentally, that the word 
‘‘lawful’’ in the first paragraph of the above quotation, ibid. at 46, stands for 
‘*légitime’’ in the authoritative French text. 

156 See text above at notes 104-126. 
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reparation under customary international law, but that the parties are 
free to stipulate expressly in an agreement the specific performance of 
obligations contained therein.*** In view of the virtually unlimited scope 
of international agreements, the latter statement only has the significance 
of a rule of construction favoring the assumption of such an obligation 
where a specific obligation is imposed by a treaty, and a tribunal with 
general jurisdiction is simultaneously charged with the interpretation and 
application of the treaty. 

(4) Reclamation Practice. If viewed as an example of state practice, 
the Chorzéw controversy illustrates the fact that states do not, as a rule, 
request specific return in expropriation cases, even where the expropriating 
state is specifically obligated not to expropriate and even where there is 
a competent international tribunal with power to order restitution. 
However, since the decision of the Chorzéw Case, there have been a few 
demands for specifie restitution of property allegedly expropriated in 
violation of international law. But just as no international tribunal has, 
subsequent to the Chorzéw Case, ordered specific performance or restitu- 
tion,*** no such demand on the diplomatic level has been successful. 

In the Mexican oil expropriations dispute, the United States, as described 


‘above, limited its representations on behalf of the American oil companies 


affected by the decree of March 18, 1938, to a claim for adequate and 
prompt compensation, although the oil companies themselves were pressing 
for restitution.*5® The same decree also affected British and Netherlands 
interests in Mexican oil companies.’® In its note of April 8, 1938, to the 


157 It seems that at least one author is in agreement with the view here expressed. 
See Lissitzyn, book review, 53 A.J.I.L. 988 in fine (1959). 

158In the Walter Fletcher Smith case (U.S. v. Cuba), one of the questions submitted 
to the arbitrator was ‘‘ According to law shall the land be restored to Smith?’’ 2 
Int. Arb. Awards 913, 916. In his award of May 2, 1929, the arbitrator held that 
the taking of Smith’s properties had been accomplished contrary to the Constitution 
and laws of Cuba. Nevertheless, in the ‘‘opinion that it is for the best interests of 
the parties and of the public,’’ the arbitrator limited himself to awarding pecuniary 
compensation. Ibid. 918. In the Martini case (Italy v. Venezuela), the tribunal estab- 
lished under the compromis of Dee. 21, 1920, only had authority to decide ‘‘sur la 
réparation péeuniaire.’’ 2 Int. Arb. Awards 877, 978, 1001. In its arbitral sentence of 
May 30, 1931, the tribunal deemed itself empowered to cancel, by way of reparation, 
a liquidated judgment claim of Venezuela against the Italian company. Ibid. at 1002. 
In the Forests of Central Rhodope case (Greece v. Bulgaria), the arbitrator appointed 
by the Council of the League of Nations by virtue of Art. 181 of the Treaty of Neuilly 
had general powers to decide disputes concerning the application of this article. Al- 
though in his award of March 29, 1933, the arbitrator found that the claim advanced 
by Greece was well founded, and although Greece had, subject to the discretion of the 
arbitrator, asked for restitution, the arbitrator declined this request for practical 
reasons and awarded pecuniary compensation instead. 3 Int. Arb. Awards 1405, 1407, 
1432. 

159 See Richberg, op. cit. note 54 above, at 250-252. 

’ Particularly the Mexican Eagle Co. (‘‘El Aguila’’), a Mexican corporation about 

85 pereent of the shares of which were owned by British subjects; there were also 
some Netherlands interests in the corporation. Cf. The United States in World Affairs 
1938 at 242. The latter fact is apparently overlooked by Kollewijn, loc. cit. note 45 
above, at 155, who seemed to view this company as a ‘‘national of Mexico.’’ 
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Mexican Government, the British Government claimed that the expropria- 
tion of the company was ‘‘essentially arbitrary in character,’’ and de- 
manded ‘‘the restoration of its properties to the Company itself.’’*** On 
closer inspection, it would appear that the British Government was ad- 
vaneing the argument of the illegality of the expropriation because of its 
allegedly arbitrary character only in the alternative,’*? and that it was 
mainly concerned with Mexico’s apparent inability to pay compensation 
within the immediate future. Thus, a note of May 11, 1938, in which the 
payment of arrears under the Anglo-Mexican Special Claims settlement ** 
was requested, the British Government stated that it 


eannot but regard the failure of the Mexican Government to discharge 
even their existing obligations as in itself rendering unjustified an ex- 
propriation an essential condition of the validity of which would be 
the payment of full and adequate compensation amounting in this case 
to a very large sum.’* 


The Netherlands Government was substantially more modest in its de- 
mands arising in connection with the expropriation of the same company. 
In its note of October 27, 1938, to the Mexican Government, it stated its 


hope for a satisfactory arrangement of this controversy, an arrange- 
ment that cannot consist in less than adequate, prompt and effective 
compensation or in return of the properties expropriated to the com- 
panies affected.?* 


As could be expected, the Mexican Government did not accede to the 
demand for the restitution of the oil properties nationalized by the decree 
of March 18. Negotiations with Great Britain at first broke down,'* but 


on February 7, 1946, Mexico concluded agreements with Great Britain *”’ 
and with The Netherlands*** which provided for the valuation of and 
compensation for the British and Netherlands oil properties affected by 
Mexican expropriation measures. On August 29, 1947, the three govern- 
ments concerned agreed on the amount and terms of compensation.’ 
Thus, although Great Britain had first claimed restitution pure and simple, 
and although The Netherlands had claimed restitution in the alternative, 


161 Cmd. 5758 (1938), at 2,3. See also the Aide-Mémoire given by the British Embassy 
to the State Department Dec. 12, 1938, 5 U. S. Foreign Relations 1938 at 716-717, and, 
generally, Wortley, ‘‘ The Mexican Oil Dispute, 1938-1946,’’ 43 Grotius Society Transac- 
tions 15 (1957). 

162 The note seeks to establish the ‘‘arbitrary’’ character of the expropriation by 
stating, inter alia, that ‘‘His Majesty’s Government .. . find difficulty in escaping 
the conclusion . . . that the real motive for the expropriation was the political desire to 
acquire for Mexico in permanence the advantages of ownership and control of the oil- 
fields.’’ Cmd. 5758 (1938) at 3. 

163 See generally in this connection Godfrey, ‘‘The Anglo-Mexican Special Claims 
Commission,’’ 49 Law Quarterly Rev. 226 (1933). 

164 Cmd. 5758 (1938), at 13,14. See also the Aide-Mémoire cited note 161 above. 

165 1] Documents on International Affairs (1938) at 472 (italics added). 

166 See The United States in World Affairs 1938 at 246. 

167 Cmd. 6768 (1946). 1683 U.N. Treaty Series 14. 

169 Cmd. 7275 (1948). 
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both governments in the end agreed to the settlement of the matter by the 
payment of a pecuniary indemnity. 

In the Anglo-Iranian oil controversy, Great Britain again claimed the 
restitution of the properties of the Anglo-Iranian Oil Company. In its 
action against Lran before the International Court of Justice, it sought to 
establish that the nationalization of these properties by Iran was illegal 
under international law both because this nationalization was discriminatory 
and because a concession which Great Britain unsuccessfully attempted to 
equate to an international agreement‘? had not expired under its own 
terms.’* However, Great Britain was careful to demand pecuniary 
compensation in the alternative, ‘‘should the Court decide that in the 
circumstances of the present case compensation, as distinguished from the 
restitution of the status quo ante, is the proper remedy.’’*** Furthermore, 
although it is at least doubtful whether the British statement of August 3, 
1951, relied upon by Iran, was of such a nature as to entail responsibility 
on the part of the British Government,'** Great Britain would appear to 
have recognized ‘‘the principle of nationalization’’ in the instant case even 
during the futile negotiations with Iran which preceded the action before 
the International Court of Justice.** In any case, the final settlement 
of the controversy did not involve specific restitution.” 

Finally, it appears quite noteworthy that, although the British Govern- 
ment demanded specific restitution unconditionally in the Mexican oil 
expropriations case and alternatively in the Anglo-Iranian Case, no such 
demand was advanced in the Suez Canal controversy, although the British 
Government again emphatically stated that this expropriation was ‘‘an 
act which we maintain was illegal.’’?** This would seem to indicate 
that, in the face of adverse state practice, Great Britain has now abandoned 
the position that the primary remedy for an ‘‘illegal’’ expropriation is 
specific restitution. 

(5) Summary. In conclusion, it seems quite clear that state prac- 
tice does not favor specific performance or restitution. As stated by the 
Permanent Court of International Justice, a pecuniary indemnity is ‘‘the 


170 This theory was rejected by the International Court of Justice in its Judgment 
of July 22, 1952, in the Anglo-Iranian Oil Co. Case (U.K. v. Iran), [1952] I.C.J. Rep. 
93, 111-112. 

171 See the British Memorial submitted to the Court on Oct. 10, 1951, I.C.J., Plead- 
ings, Anglo-Iranian Oil Co. Case 64, especially 74-79, 81-83, 86-93, 93-101. 

172 Ibid. at 117. 

173 The British Government contended that the statement, quoted in note 174 below, 
was made in the course of negotiations and therefore lapsed with the breakdown of 
the same. Ibid. 379-382. Since the Court did not reach the merits of the controversy, 
it failed to rule on this question. 

174 A British note of Aug. 3, 1951, to the Iranian Government states: ‘‘ His Majesty’s 
Government recognize on their behalf and on that of the Company, the principle of 
the nationalization of the oil industry in Iran.’’ Ibid. at 314. 

175 For details of the Consortium and compensation agreements of Aug. 31, 1954, see 
Shwadran, The Middle East, Oil and the Great Powers 177-190 (1959). 

176 Statement of Mr. Lloyd, Aug. 22, 1956. The Suez Canal Problem, op. cit. note 
20 above, at 234. 
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most usual form of reparation’’ in international law; and numerous 
treaties providing for arbitration and adjudication have expressly enabled 
the defendant to choose by its own internal legislation whether or not to 
grant specific relief rather than money damages for acts adjudicated illegal 
under international law. States can, of course, by special treaties agree 
upon specific performance either in advance or after the event; and such 
an agreement might even be implied where the treaty is designed to pre- 
serve or create a specific situation, and a tribunal of general jurisdiction 
is charged with its enforcement. But in the absence of such agreements, 
specific performance or restitution is, if anything, a rare exception, and 
pecuniary compensation the prevailing rule. This is especially the case 
as regards so-called ‘‘illegal’’ expropriations: although some states, notably 
Great Britain, have in such instances sometimes claimed specific restitution, 
they have in the end uniformly accepted pecuniary compensation as a satis- 
factory remedy. 


III. Conciusion 
Three conclusions emerge from the above discussion : 


(1) International law does not provide that ‘‘illegal’’ acts of state, 
i.e., acts of state violative of international law, are void or voidable 
under the internal law of the actor state. 

(2) International law does not generally regulate the property side of 
expropriations, i.e., the legality of the expropriations themselves. It 
merely provides that, subsequent to the expropriation of the property 
of aliens, there has to be a bona fide offer, at the request of such aliens’ 
government, to pay such compensation as is required by international 
law. The refusal to make such an offer, or non-payment after the offer 
has been accepted, is an international tort. 

(3) Even where an expropriation is illegal, in the absence of specific 
treaty obligations to the contrary the only remedy available to the 
government of the aliens affected is a claim for pecuniary compensation, 
not for restitution. 


These conclusions, with the exception of the first, might not be free 
from doubt. There are statements by governments to the effect that the 
legality of the expropriation itself is contingent upon the payment of 
compensation, and there is a dictum of the Permanent Court of Interna- 
tional Justice indicating that this Court considered specific restitution to 
be the primary remedy for acts which are illegal under international law. 
But even where it was asserted that the legality of the expropriation itself 
was contingent upon the payment of compensation, specific restitution was 
usually not requested and never obtained. Furthermore, no international 
tribunal has as yet granted specific relief. 

If a court of State A has to decide whether an expropriation carried out 
by State B against the property of a national of State C while such 
property was physically in State B was effective, under the private inter- 
national law of State A, to transfer title to such property so as to divest 
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such title of the national of State C, the court will therefore obtain no 
guidance from public international law. In accordance with public inter- 
national law, the act of expropriation is not void under the law of State 
B, even if it is illegal as against State C. State C might have a claim for 
pecuniary indemnity against State B, but this would not affect title to the 
goods. Even if State C were, in the exceptional case of an illegal ex- 
propriation coupled with an explicit remedy of restitution, able to claim the 
restoration of the property from State B, such a claim would still fail before 
a court of State A (1) if advanced by the national of State C for want of 
a proper party plaintiff, and (2) if advanced by State C, for want of a 
proper party defendant if State B has divested itself of title, or because 
of sovereign immunity if State B is still the owner. 

Consequently, a court of State A can disregard the validity of the 
transfer of title effected by State B in ‘‘violation’’ of international law 
not by resort to public international law, but only by applying a rule of 
private international law of the forum to the effect that all or some foreign 
“‘eonfiseations’’ shall not be recognized even with respect to goods which 
were subject to the jurisdiction of the expropriating state at the time of the 
expropriation. Since the general rule, as described above, is that title 
to property is determined in accordance with the lex loci at the critical 
time,‘’? such a ‘‘rule’’ would constitute an exception to the general prin- 
ciple. It might be justified by resort to public policy, but as is well 
known, publie policy is an ‘‘unruly horse,’’*** and it is applied within 
relatively narrow limits by most countries.’ If the purpose of public 
policy is the protection of the domestic legal order,?®° it is difficult to see 
how this order can be disturbed by a decision that Alien A and not 
Alien B is the owner of certain specific goods by virtue of a transaction 
all essential elements of which occurred outside of the forum. For this 
reason, most states, with the apparent exception of France,'** have refused 
to apply the exception of public policy to such foreign expropriations,** 
and Western Germany has gone so far as to recognize the validity even 
of East German expropriations carried out in East Germany with respect 

177 See notes 5-6 above and text thereat. 

178 Burrough, J., in Richardson v. Mellish, 2 Bing. 229, 252; 130 E.R. 294, 303 (1824). 

179 See note 12 above; Paulsen and Sovern, ‘‘ ‘ Public Policy’ in the Conflict of Laws,’’ 
56 Columbia Law Rev. 969, especially 972 ff. (1956); Schnitzer, op. cit. note 8 above. 
Burrough, J., loc. cit. note 178 above, said: ‘‘I, for one, protest ... against arguing 
too strongly upon public policy;—it is a very unruly horse, and once you get astride 
it you never know where it will carry you. It may lead you from the sound law. It 
will never be argued but when other points fail.’’ 

180 This would appear to be the prevalent assumption. See Schnitzer, op. cit. note 
8 above, at 231-236, 

‘81 Trib. comm. Marseilles, April 23, 1925, 52 Clunet 391, 393 (1925), aff’d, Cass. 
(Req.), March 5, 1928, 55 Clunet 674 (1928); Cass. civ., March 14, 1939, 66 Clunet 615 
(1939) ; see Batiffol, Traité élémentaire de droit international privé 569-570 (2d ed., 
1955). But see note 204 below. 

182 See Re, Foreign Confiscations in Anglo-American Law (1951) ; Seidl-Hohenveldern, 
Internationales Konfiskations- und Enteignungsrecht (1952); Baade, loc. cit. note 44 
above, at 135-140; Aubert, ‘‘Foreign Expropriations in Swiss Law,’’ 6 A. J. Comp. 
Law 577, 579-582 (1957) ; cf. Schlesinger, op. cit. note 12 above, at 468-469. 


f 

t 
al 
oT 
ic 
e 
i, 
ee 
he 
of 
1a- 
to 
W. 
elf 
put 
ich 
er- 
est 


832 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 54 


to goods which subsequently found their way to West Germany, although 
there were strong policy considerations to the contrary.*** 

In any case, each individual state can decide this policy question for 
itself, and, so far as can be ascertained from published decisions, most 
states have decided it in favor of recognizing the validity of foreign ex- 
propriations, at least where their own nationals were not affected. Thus, 
British,‘** German,'** and American courts *** recognized the validity of 
Soviet expropriations. United States courts, albeit under the at least 
somewhat dubious act of state doctrine,’*’ have recognized South American 
expropriations '** even where the property of nationals of the United States 
was affected; *** and under the same doctrine, they have also recognized 
the validity of the Mexican oil expropriations,’”° although the State Depart- 
ment had maintained that such expropriations were illegal, and no compen- 
sation had been paid or definitely promised at the time of the decision.™™ 
Also under the act of state doctrine, even the courts of The Netherlands *” 


183 See Domke, loc. cit. note 3 above, at 314 and note 50 thereat. The Federal Su- 
preme Court has not ruled on the question, but has been careful to limit its decisions 
denying the extraterritorial effect of East German nationalizations to situations where 
the property was in Western Germany at the time of the purported nationalization. 
See, ¢.g., Bundesgerichtshof, Nov. 12, 1959, 1960 Juristenzeitung 89, with note by 
Beitzke. For expression of public policy reasons, see ibid. 89-90. It should be noted, 
incidentally, that East German nationalizations were as a rule carried out before 1949 
by the individual East German States or under the auspices of the Soviet Military 
Administration, so that the problem as to the effect of expropriations by an unrecog- 
nized state usually does not arise. 

184Luther v. Sagor, [1921] 3 K.B. 532 (C.A.); Paley v. Weisz, [1929] 1 K.B. 
718 (C.A.). In Perry v. Equitable ete., note 65 above, such recognition was extended 
to Soviet nationalization measures with respect to the property interests of a British 
subject. 

185 Landgericht Hamburg, June 13, 1924, (1925) Ostrecht 165; id., Dee. 26, 1924, 
ibid. 170; Landgericht Berlin II, 3 Zeitschrift fiir Ostrecht 1366 (1929); cf. 129 
Entscheidungen des Reichsgerichts in Zivilsachen 98, 102 (1930). 

186 Salimoff v. Standard Oil Co., 262 N.Y. 220, 186 N.E. 679 (1933). 

187 See notes 14-18 above and text thereat; Lipper, ‘‘ Acts of State and the Conflict 
of Law,’’ 35 N.Y.U. Law Rev. 234, 235-247 (1960). 

188 Oetjen v. Central Leather Co., 246 U.S. 297 (1918). 

189 Ricaud v. American Metal Co., 246 U.S. 304 (1918). 

190 Eastern States Petroleum Co. v. Asiatic Petroleum Corp., 28 F. Supp. 279 (S.D. 
N.Y., 1939). 

191 See notes 51-55 above and text thereat. 

192 Rechtbank Middelburg, Aug. 2, 1938, 1938 N.J. No. 790; Hof Haag, Dec. 4, 
1939, 1940 N.J. No. 27; Hoge Raad, Dec. 7, 1941, 1941 N.J. No. 923; Rechtbank 
Rotterdam, July 31, 1939, 1939 N.J. No. 747, all abstracted in English in 1919-1942 
Annual Digest and Reports of Public International Law Cases 16-19. In the case 
last cited, the Rechtbank stated: ‘‘The defendant has argued that this was not 4 
regular expropriation, but a confiscation, and has pointed out that not only the Govert 
ments of the United States and the United Kingdom, but also the Netherlands Govern- 
ment protested against what had happened. There is, however, a profound difference 
between a diplomatic note, addressed by one sovereign government to another in order 
to suggest to the latter, on various grounds, the revision of a decision taken, in the 
interest of its nationals, and the judgment of a Court calling in question the good 
faith of a foreign government in the performance of its public acts... .’’ bid. 
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have, in a series of decisions, recognized the validity of the Mexican oil 
expropriations with respect to the Mexican Eagle Company,’* although 
Netherlands nationals had an interest in this company *** and the Nether- 
lands Government had emphatically protested the expropriation.“ The 
claims of the Mexican Eagle Company failed before the courts of the 
United States, The Netherlands, and Belgium; *** it does not appear that 
they were successful anywhere. 

Similarly, the Anglo-Iranian Oil Company has generally been unsuccess- 
ful in its attempts to obtain custody of oil extracted from its expropriated 
concession property and later shipped to third countries. Two Italian ** 
and two Japanese courts ?** rejected such claims, and only in a British 
Colony court, the Supreme Court of Aden, an action in detinue by the 
company against the purchasers succeeded.’ Plaintiffs alternatively 
claimed that the Iranian expropriation should not be recognized as being in 
violation of the public policy of the forum and of international law. The 
court held, quite correctly, ‘‘that a foreign law that is contrary to inter- 
national law or in flagrant violation of international comity need not be 
regarded,’’ *°° and it came to the conclusion that the Iranian nationalization 
statute was such a law. From this premise it jumped to the somewhat 
baffling conclusion that 


following international law as incorporated in the domestic law of 
Aden, this Court must refuse validity to the Persian Oil Nationaliza- 
tion Law in so far as it relates to nationalised property of the plaintiffs 
which may come within its territorial jurisdiction.*™ 
The court distinguished earlier British decisions by stating that they were 
dicta, as they concerned Soviet expropriations of the property of Soviet 
citizens and therefore raised no questions of international law.?” 
While there was apparently some thought that this Aden decision had 
paved the way to the establishment of a new rule to the effect that British 
courts will refuse to recognize the effect of foreign expropriations which are 


at 19. See also the case noted in 1938-1940 ibid. 25-26, and Adriaanse, Confiscation 
in Private International Law 71-75 (1956). 

193 See text at notes 160-169 above. 194 See note 160 above. 

195 See text at note 165 above. 

196 Trib. civ. Antwerp, Feb. 21, 1939, noted in 1938-1940 Annual Digest and Reports 
of Public International Law Cases 25. 

187 Trib. Venice, March 11, 1953, 1 Foro Italiano 719 (1953); Trib. civ. Rome, 
Sept. 13, 1954, 1 Foro Italiano 256 (1955); English translation in 1955 Int. Law Rep. 
19 and 23. 

198 District Court of Tokyo (9th Civ. Div.) 1953, reported in English in 1953 Int. 
Law Rep. 305; aff’d, High Court of Tokyo (1st Civ. See.), 1953, ibid. 312. 

199 Anglo-Iranian Oil Co., Ltd. v. Jaffrate (The Rose Mary), [1953] 1 W.L.R. 246, 
1953 Int. Law Rep. 316. 

200 Ibid. 323 (italics added). Since public international law does not contain any 
pertinent conflict of law rules, any court is free to disregard any foreign law affecting 
property, if authorized to do so by the forum’s conflict of law rules. See text at notes 
5-8 above. 

7011953 Int. Law Rep. 328 (italics added). 

02 Ibid. 327-328. But see note 65 above. 
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violative of international law, a subsequent decision of the Court of 
Chancery has expressly refused to follow this doctrine. In Re Helbert 
Wagg & Co., Ltd., Upjohn, J., came to the conclusion that under inter- 
national law as interpreted and applied by English courts, there is no 
authority to refuse generally to recognize foreign expropriations without 
compensation. He concluded that the Aden decision was correct on the 
facts of the case, because as a matter of the English conflict of laws—not 
publie international law—he approved the rule that public policy will not 
permit the recognition of foreign discriminatory expropriations so far as 
they affect British nationals.*° 

Thus, it seems settled in most Western countries, with the possible ex- 
ception of France,?°* that expropriations of the property of nationals of 
third states will not be refused recognition either on the basis of public 
international law or on the basis of private international law. This view 
would appear to enjoy the support of most *® but by no means all 2% 
writers on the subject. Of course, these authorities do not establish the 
premise that foreign expropriations must be recognized in any case. But 
they do most definitely establish the proposition that there is, under public 
international law, no affirmative duty not to recognize such expropriations. 
The prevailing rule has been well stated by the District Court of Tokyo 
in its decision adverse to the Anglo-Iranian Oil Company: 


It cannot be denied that there exists a rule of international law which 
makes an act of confiscating without compensation a foreign interest 
in a country a wrongful act under international law. As a result of 
that rule, a foreigner who suffers from such an act of confiscation, or 
his own Government acting in his interests, will naturally demand, 
and press the confiscating Government for, payment of compensation 
However, the question whether or not the courts of a third State have 
power to declare such an act of another State invalid, or to deny 
the effect of the act, is quite a different proposition. This court is 
not convinced that there exists a universally established principle of 
international law which answers the question in the affirmative.*’ 


203 [1956] 1 All E.R. 129, 139-140 (Ch.). As pointed out by E. Lauterpacht, ‘‘Re 
Helbert Wagg: A Further Comment,’’ 5 Int. and Comp. Law Q. 301 (1956), this con 
clusion is only a dictum, but, it is submitted, a sound one. 

204See note 181 above and text thereat. But see App. Paris, Dee. 12, 1950, 79 
Clunet 1200 (1952); Civ. Seine, July 12, 1954, 82 Clunet 112 (1955). Seidl-Hohen 
veldern, loc. cit. note 21 above, at 556, note 107, is of the opinion that in view of these 
decisions, ‘‘the attitude of the French courts has since altered.’’ However, it has 
been doubted whether the Cour de ecassation is likely to follow the new trend. See 
Mezger, note, 44 Revue critique de Droit international privé 506 (1955). 

205 See Ziegel, ‘‘Confiseation in English Private International Law,’’ 6 MeGil 
Law J. 1, 29 (1959) ; Dicey’s Conflict of Laws 666-668 (7th ed., Morris, 1958) ; Cheshire 
Private International Law 139-142 (5th ed., 1957); Mosler, op. cit. note 35 above, at 4- 
authors cited note 44 above; and Kegel, op. cit. note 2 above. 

206 See Verzijl, ‘‘ The Relevance of Publie and Private International Law Respectively 
for the Solution of Problems Arising from Nationalization of Enterprises,’’ 19 Zeit 
schrift fiir auslindisches 6ffentliches Recht und Vélkerrecht 531 (1958); Dahm, loc. ¢# 
note 14 above, at 178-181; Adriaanse, op. cit. note 192 above, at 136-142; Wortley 
‘*Observations on the Public and Private International Law Relating to Expropriation,’ 
5 A. J. Comp. Law 577 (1956); and Kollewijn, loc. cit. note 45 above. 

207 1953 Int. Law Rep. 309. 
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If there be any further need for evidence for the proposition that State 
A is under international law quite free to decide, in accordance with its 
own conflict of laws rules, whether to recognize the effectiveness of an ex- 
propriation carried out by State B against the property of a national of 
State C if the property was subject to the territorial jurisdiction of State 
B at the time of such taking, it is the obvious fact that as described above, 
most courts have recognized the effectiveness of such expropriations, and 
so far as is known, there has not been a single diplomatic protest or inter- 
national reclamation against such decisions. 

It is therefore submitted that the decisions of the German courts refusing 
to disregard the effectiveness of Indonesian expropriation decrees as against 
the property of Netherlands nationals were in full accord not only with well- 
established principles of international law, but also with the concept of 
recognition of foreign ‘‘confiscatory’’ decrees, which still prevails in most 
states, including the Western countries. 


| 
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LEGAL ASPECTS OF THE U-2 INCIDENT 


By Quincy WRIGHT 


Of the Board of Editors 


The U-2, a high-flying United States reconnaissance plane under pilot 
Francis G. Powers, permanently based in Turkey, but taking off from 
Pakistan territory with intent to cross Soviet territory and land in Norway, 
came down near Sverdlovsk, well within Soviet territory, on May 1, 1960. 
Such flights had been carried on for four years under general orders of the 
President, following refusal of the Soviet Government to accept the ‘‘open 
skies’’ proposal made by the President at the Summit Conference of 1955, 
and after such flights had become operational in 1956. Apparently the 
Soviet Government had become aware of such flights through radar track- 
ing. 

The State Department was aware that the failure of such a flight would 
have serious repercussions on the Summit Conference to meet in Paris on 
May 16, 1960. The Senate Foreign Relations Committee subsequently 
reported: 

In view of the almost psychopathic addiction to secrecy which has 
characterized the Russian Government, a probing of this secrecy such 
as that involved in the U-2 operations, coupled with the frustrations 
and chagrin of the Soviets over a period of almost 4 years, could only 
have been expected to result in the most violent reaction when this 
penetration of their territory was made public.* 


Nevertheless, no positive decision was made by the President, the Secretary 
of State, the Secretary of Defense or anyone else with political authority, 
either to suspend or not to suspend these flights, because ‘‘if diplomatic 
considerations were taken into account, there would always be some reason 
for canceling or postponing a flight.’’* A general program of flights had 
been approved a month or more earlier. The May 1 flight was, therefore, 
ordered by the Central Intelligence Agency on April 30, according to 
routine practice, because the weather was propitious, the pilot and plane 
were ready, and furthermore ‘‘information of well above average 1m- 


portance,’’ the nature of which was not divulged to the Senate Foreign 


1U.S. Senate, Foreign Relations Committee, Events relating to the Summit Conference 


86th Cong., 2nd Sess., Report No. 176i, June 28, 1960 (hereafter cited as Report), p. 23 
Ibid. 22, citing testimony of Secretary Herter (p. 6). Although the Committe 


2 
published no direct evidence that flights had previously been canceled for diplom 
reasons, ‘‘unpublished portions of the record . . . indicate that the flights were in 1a¢ 
suspended on occasion’’ (p. 7), and Chalmers Roberts, a Washington Post reporter 
stated that during the Suez crisis of 1956: ‘‘The President did order a halt to U- 
flights . . . apparently to avoid an incident which would make negotiation difficult.”’ 
Washington Post, May 27, 1960, p. 18, eol. 1. 
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1960 } 


Relations Committee, was anticipated.* The Committee complained that 
because of the Executive’s refusal to entrust it with ‘‘this one piece of in- 
formation which is crucial to reaching an informed judgment,’’ it was 
unable to ‘‘come to any conclusion as to whether the importance of the 
information sought justified the risks which were taken.’’ The majority of 
the Committee, however, suggested that the flight ‘‘should not have gone’’ 
because it should have been anticipated that, if discovered, it would at 
least be a good excuse for Khrushchev’s refusal to attend the conference 
and, since Khrushchev, ‘‘at least before the U-2 incident, was identified 
with the Soviet advocates of a less aggressive, more cooperative course . 

it would have been in our interest to have done what we could .. . to 
strengthen Khrushchev’s position vis-a-vis the Soviet military and the 
Chinese Communists.’’ 

After the U-2 was missed, a United States official announced from Turkey 
that one of two meteorological observation planes belonging to the Na- 
tional Aeronautics and Space Administration (NASA), which had taken 
off from Adana on May 1 was missing near Lake Van not far from the 
Soviet border, the pilot having reported that his oxygen equipment was 
out of order. On May 5, Khrushchev announced to the Supreme Soviet in 
Moscow that a U-2 had been shot down. Secretary of State Herter was at 
a NATO conference in Turkey, and Lincoln White, the Department’s 
spokesman, under instruction by Under Secretary Dillon, said the plane 
Khrushchev referred to may have been the missing NASA plane, and that 
the President had ordered an immediate inquiry. NASA’S press chief, 
Walter T. Bonney, to a press conference, gave details of the NASA flight 
and said that it might accidentally have crossed the Soviet border. On 
May 6 Lincoln White of the State Department said: ‘‘There was absolutely 
no deliberate attempt to violate Soviet airspace and there has never 
been.’’ 5 


’The Senate Foreign Relations Committee found that ‘‘little, if any, consideration 
was given to the proximity of May 1 to the date of the summit conference’’ (Report 
22), but aceording to Chalmers Roberts, Central Intelligence Agency officials thought 
‘*there was to be a cut-off of U-2 flights before the Summit’’ and that the issue was 
“‘how much time constituted a margin of safety’’ (loc. cit. note 2 above). In his tele- 
cast of May 25, 1960, President Eisenhower said: ‘‘When a nation needs intelligence 
activity, there is no time when vigilance can be relaxed. Incidentally from Pearl 
Harbor we learned that even negotiation itself can be used to conceal preparations for 
& surprise attack.’? 42 Dept. of State Bulletin 900 (1960). Senator Wiley thought that 
approval of the general program of flights by high officials in Washington indicated 
that they had fully considered the possible effects of discovery upon the Summit 
Conference, that the decision to permit the flight was wise, and that the unfortunate 
consequences were ‘‘just plain bad luck.’’ Report 22, 32. 

*Ibid. 22, 25. Republican Senator Wiley considered these two statements in the 
Committee Report inconsistent (ibid. 32). He was joined by Democratic Senator 
Lausche and the other Republican members of the Committee, who approved the report 
Prepared by Democratic Senator William J. Fulbright, Chairman of the Foreign Re- 
lations Committee, in a summary, softening its criticisms of the Administration. Re- 
publican Senator Capehart opposed the Report. 

5 Report 11. The Dept. of State Bulletin (May 23, 1960, Vol. 42, pp. 816 ff.) 
Prints the NASA releases but not this State Department statement. Secretary Herter 
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Secretary Herter returned from Turkey on the evening of May 6 and 
President Eisenhower went to Gettysburg for golf. On May 7, Khruv- 
shchev gave details about the U-2, saying that the pilot and his equipment 
had been captured intact, and adding: ‘‘I fully admit that the President 
did not know that a plane was sent beyond the Soviet frontier and did not 
return.’’ The State Department on May 7 gave out a statement, approved 
by the President at Gettysburg over the phone, that the flight which 
Khrushchev referred to ‘‘was probably undertaken by an unarmed civilian 
U-2 plane’’ and was justified because of the need ‘‘to obtain information 
now concealed behind the iron curtain’’ in order to lessen the danger of 
surprise attack on the free world, but, as a result of the inquiry ordered 
by the President, ‘‘it has been established that in so far as the authorities 
in Washington are concerned, there was no authorization for any such 
flights.’’® This statement, while evading admission of any responsibility 
of the President, thus following Khrushchev’s suggestion, created ‘‘the 
impression that Washington’s control was so lax that American pilots 
around the world could go off on their own on a mission that might provoke 
war.’’* Allen Dulles, director of C.I.A., suggested that he would assume 
responsibility, but this was not considered practical in view of Khrushchev’s 
disclosures. 

On May 8, in notes to Great Britain and France about the Summit 
Conference, Khrushchev complained about the U-2 flight but gave no 
indication that it would affect the conference. On May 9, apparently 
because of the implication of the earlier statement that the President did 
not know what was going on, Secretary Herter put out a statement that 
U-2’s had been penetrating Soviet territory for four years under Presi- 
dential orders to gather intelligence, but ‘‘Specific missions of these un- 
armed civilian aircraft have not been subject to Presidential authoriza- 
tion.’’* This statement was widely interpreted to imply that such flights 
would continue, though there is no evidence that the State Departmen! 
intended this implication. Nothing was done at the time, however, t 
eorrect this implication. 

On May 10 a Soviet protest to the United States on the incident avoided 


told the Senate Committee that this ‘‘ categorical statement may have begun to complicat 
the situation.’’ In his telecast of May 25, President Eisenhower said these ‘‘coveritg 
statements’’ were ‘‘issued to protect the pilot, his mission, and our intelligence process 
at a time when the true facts were still undetermined’’; but ‘‘when later the statu 
of the pilot was definitely established and there was no further possibility of avoidité 
exposure of the project, the factual details were set forth.’’ (42 Dept. of State Bullet 
900 (June 6, 1960).) Vice President Nixon, in a telecast of May 15, said he ‘‘endors 
the U-2 reconnaissance policy,’’ and ‘‘knew about this flight.’’ He justified the ‘e™ 
sive action by the State Department,’’ which he admitted subsequent events had show 
was ‘‘wrong,’’ by the necessity to respond to the legitimate insistence of the press 8 
the ignorance of the State Department on how much Khrushchev really knew. Net 
York Times, May 16, 1969. 

6 42 Dept. of State Bulletin 818 (May 23, 1960); Report 11. 

7 Chalmers Roberts, loc. cit., note 2 above; Walter Lippmann, New York Her 
Tribune, May 10, 1960; Report 24. 


$42 Dept. of State Bulletin 816 (May 23, 1960); Report 12, 25. 
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blaming the President personally, but charged that U-2 flights ‘‘are carried 
on with the sanction of the U.S.A.’’ On May 11, however, Khrushchev 
said Herter’s statement of May 9, which he assumed meant that recon- 
naissance flights would continue, made him doubt his ‘‘earlier conclusion”’ 
that the President did not know of the flights, and he doubted whether the 
President would be welcome in Russia during his scheduled visit in June. 
On the same day at his press conference President Eisenhower took full 
responsibility for the U-2 flight, and said nothing to counter the implica- 
tion that such flights would continue, saying: ‘‘No one wants another 
Pearl Harbor.’’ On May 12 the United States answered the Soviet pro- 
test, saying it had ‘‘fully stated its position’’ in Herter’s May 9 release.® 
On May 13, the Soviet Government protested to Norway, Pakistan and 
Turkey, warning them not to permit use of their territory for missions 
such as the U-2. On May 14, Khrushchev arrived in Paris and, in a meet- 
ing with President DeGaulle, indicated that he would not attend the con- 
ference unless the United States accepted his demands.’® 

On May 15 George Allen, Chief of the United States Information Agency, 
said over television that Secretary Herter ‘‘has not said we are going to 
continue to fly U-2 missions. He hasn’t said one way or another.’’ On the 
next day, during his one personal meeting with Khrushchev in Paris, the 
President told him that the flights were suspended after the recent incident 
and would not be resumed so long as he was in office. In his May 15 
broadeast, Vice President Nixon seemed unaware that the flights were to 
be stopped, but in his May 25 telecast President Eisenhower said that 
he had directed that the flights be stopped before leaving for Paris and 
that they would not be resumed, omitting the limitation ‘‘so long as he was 
in office.’ During the meeting in Paris, Khrushchev told the President 
that the United States had ‘‘torpedoed the Conference,’’ but: 


If the United States has really come to the decision to condemn the 
treacherous incursion of American military aircraft into the airspace 
of the Soviet Union, publicly express regret over these incursions, 
punish those who are guilty, and give assurance that such incursions 
will not be repeated in the future, we would be ready, on receipt of 
such assurances, to participate in tke Summit Conference. 


°42 Dept. of State Bulletin 851-852 (1960). 

10 President DeGaulle believed this was a position from which Khrushchev could 
not depart while in Paris, and so alarmed Secretary of Defense Gates that he cabled 
Washington ‘‘requesting a quiet increase of command readiness,’’ although he told the 
Senate Committee that he had no information of Soviet mobilization nor apprehension 
of surprise attack anywhere in the world. Nobody in Paris, either Americans or 
Allies, seems to have suggested acceptance of these demands. Report 14-15. 

1142 Dept. of State Bulletin 901 (June 6, 1960). In his statement in Paris on May 
16, the President, in reporting his interview with Khrushchev, said: ‘‘In point of 
fact these flights were suspended after the recent incident and are not to be resumed. 
Accordingly this cannot be the issue’? (ibid. 905). Secretary Herter told the Foreign 
Relations Committee on May 27, 1960: ‘‘Since the U-2 system had been compromised, it 
was discontinued as any other intelligence mission would be in a such a case. Announce- 
ment of its discontinuance was withheld until the President could convey the fact 
personally in Paris.’? 42 Dept. of State Bulletin 950 ff. (1960); Report 3, 14. 
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The President termed these demands an ‘‘ultimatum’’ which would ‘‘never 
be acceptable to the United States,’’ and that in holding to them Khru- 
shchev had ‘‘scuttled’’ the conference.** 

The Senate Foreign Relations Committee agreed with Secretary Herter’s 
testimony that the U-2 incident and the United States’ handling of it were 
contributing factors to the breakup of the Summit Conference. It con- 
cluded that ‘‘in spite of political opposition to it in some communist 
quarters, and to doubts as to its success, it would probably have been held 
had it not been for these circumstances.’’ ** 

In any case the Summit Conference was not held and President Eisen- 
hower’s scheduled visits to Russia and Japan were canceled. On May 18, 
the Soviet Union requested that the United Nations Security Council be 
convened to consider ‘‘Aggressi * action by the Air Force of the United 
States of America against the Soviet Union.’’ The Council considered the 
question from May 23 to 26.*4 

Soviet Foreign Minister Andrei Gromyko opened the debate by charging 
that the U-2 flight was an ‘‘aggressive action unheard of in peace time ... 
deliberately prepared and carried out with knowledge and on the in- 
structions of the United States government.’’ Since one plane can carry 
an atomic weapon, such an act, he declared, justifies military retaliation 
The U-2 flight was only one of a number of violations of Soviet territory 
by United States planes, to all of which the Soviet Government had pro- 
tested, and to some of which it had drawn the attention of the Security 
Council in 1956 and 1958. After its first ‘‘lying version,’’ the United 
States had confirmed its responsibility and ‘‘proclaimed systematic 
espionage and sabotage incursions inside another state as an integral ele 
ment of its state policy.’’ President Eisenhower’s rejection of Khrv- 


12 See text of Khrushchev’s statement at the Summit meeting, May 16 (New York 
Times, May 17); the official text of his statement to newsmen issued by the Sone 
Embassy in Paris on May 17, 1960 (ibid., May 18, 1960); and statement by Presidez: 
Eisenhower, May 16 (42 Dept. of State Bulletin 905 (1960)). In his telecast on May 
25 (ibid., June 6, 1960, p. 901), President Eisenhower said: ‘‘I replied by advising 
Soviet leader that I had during the previous week stopped these flights and that they 
would not be resumed. I offered, also, to discuss the matter with him in private mee 
ings while the regular business of the Summit might proceed. Obviously, I would 2 
respond to his extreme demands. He knew, of course, by holding to those deman4 
the Soviet Union was scuttling the Summit Conference.’’ In his report in Moscow 
May 28, Khrushchev said: ‘‘We expected the President of the United States, who 
DeGaulle and MacMillan had informed of our position, would take steps paving ™ 
way to a Summit meeting or at least would try to have an explanation with us. 
And yet Eisenhower did not avail himself of this opportunity offered him. He e™ 
did not express any desire to meet me. Therefore, I was very much astonished by ™ 
fact that in his speech on May 25, Eisenhower reproached me for not having wis 
to meet him. The question arises: who should have taken the initiative under © 
conditions? It is clear to everyone that it should have been done by the per 
who broke the good relations which began taking shape between our countries 
New York Times, May 29, 1960, p. 18. 18 Report 24. 

14 United Nations Review, June, 1960, p. 1; July, 1960, pp. 6-7, 38-43. Ambassa¢* 
Lodge’s speeches and the texts of the resolutions are printed in 42 Dept. of Si 
Bulletin 995 ff. (1960). 
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shchev’s demands at the Paris Conference gave further evidence of that 
policy. Gromyko also charged the United States with ‘‘perfidy’’ in talk- 
ing with Khrushchev ‘‘of the necessity to strengthen mutual confidence’’ at 
Camp David and in preparation of the Summit Conference while directing 
‘‘a program of aggressive acts’’ against the Soviet Union. ‘‘The integrity 
of the territory of all states has always been and remains,’’ he said, ‘‘a 
major and generally recognized principle of international law,’’ observance 
of which is ‘‘the backbone of peaceable relations between states.’’ The 
American effort to justify its action by referring to the secrecy of Soviet 
defense measures was ‘‘absurd.’’ That the Soviet Government was not 
everemphasizing the incident becomes evident, he said, if one considers 
‘the legitimate indignation which would spread over the United States’’ if 
a Soviet plane were shot down over Chicago, Detroit or San Francisco and 
the Soviet Government sought to justify its action by the need to collect 
military information. ‘‘It is well known,’’ said Gromyko, ‘‘that the Soviet 
Union does not intend to attack any one but even if there are people in 
America who, because of misunderstanding or ignorance, fear the Soviet 
Union, this does not justify such provocation.’’ 


If the concept: ‘‘If I am apprehensive and do what I want myself and 
nobody else is the judge of my action’’ were to prevail in relations 
among states, it would be the aggressor and only the aggressor who 
would stand to gain. On the contrary states for whom aggressive in- 
tentions are alien would always be subject to the danger of military 
attack.?® 


Gromyko also characterized the states which had permitted the use of their 
territory for the U-2 and other flights as ‘‘accomplices and parties’’ to 
aggression, opening themselves to bombardment of the bases. At the end 
of his remarks, he presented a draft resolution in the following terms: 


The Security Council 

Having examined the question of ‘‘ Aggressive acts by the Air Force 
of the United States of America against the Soviet Union, creating a 
threat to universal peace,’’ 

Noting that violations of the sovereignty of the state are incompatible 
with the principles and purposes of the Charter of the United Nations, 

Considering that such actions create a threat to universal peace, 

1. Condemns the incursions by the United States aircraft into other 
States and regards them as aggressive acts ; 

2. Requests the Government of the United States of America to 
adopt immediate measures to halt such actions and to prevent their 
recurrence. 


In defense, United States Ambassador Henry Cabot Lodge denied that 
the United States had committed any aggressive action against the Soviet 
Union. President Eisenhower had said in Paris that the flights 


had no aggressive intent but rather were to assure the safety of the 
United States and the free world against surprise attack by a power 
_ 15 This argument, which is hardly consistent with the persistent refusal of the Soviet 
Union to submit to any form of third-party adjudication, especially on airplane inci- 
dents, appeared in the New York Times report (May 24, 1960, p. 14, col. 8), but not in 
the summary of Gromkyo’s remarks in the United Nations Review, July, 1960, p. 44. 
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which boasts of its ability to devastate the United States and other 
countries by missiles armed with atomic war heads. 
Ambassador Lodge insisted that the United States had not threatened to 
continue such flights, but on the contrary the flights had been suspended 
and would not be resumed. This was a permanent policy, not a mere 
temporary suspension. He referred to the extensive use of espionage by 
the Soviet Union, by sea, on land and by hiring American aviators to take 
pictures of American strategic places. He also referred to several ag- 
gressions and threats by the Soviet Union, saying: 
Here is a government well known for its expansionist activities and 
armed to the teeth, which has repeatedly, in contravention of article 
2(4) of the Charter ... used force and threats of force in its relations 
with other sovereign states. .. . When such a government insists on 
secrecy it is in effect also insisting on preserving its ability to make 
surprise attacks on humanity. If the free world failed to protect itself 
against such a danger, it would be inviting destruction. . . . This after- 
noon the Soviet representative has had something to say about inter- 
national law. One may ask where the Soviet Union’s concern for in- 
ternational law was when communist armed forces invaded the Re- 
publie of Korea in 1950, or where that concern was when the Soviet 
Union forcibly and brutally snuffed out the independence of Hungary 
in 1956. 
The ‘‘heart of the matter,’’ he said, was the general apprehension of further 
Communist assaults and the finding of means to relieve that apprehension. 

The other members of the Security Council made comments, all agreeing 
that the U-2 flight had violated Soviet territory, although the representa- 
tives of the Republic of China and Italy noted that in view of the flights of 
man-made satellites and their potentialities for observation, air sovereignty 
had become more or less a myth. All but the Polish representative, how- 
ever, refused to agree with the Soviet contention that the U-2 flight con- 
stituted ‘‘aggression,’’ and thought the central problem was to restore 
confidence, to which the proposed Soviet resolution would not contribute. 
The representatives of France, Great Britain, Italy, the Republic of China, 
Argentina and Ecuador agreed with the United States that the Soviet 
Union had exaggerated the seriousness of the incident, that the United 
States’ declaration that flights over the Soviet Union would not be resumed 
should have ended the controversy, and that the Soviet Government’s own 
behavior was a major cause of anxiety. 

The representatives of Argentina, Ceylon and Poland stressed the legal 
aspects of the charges. The representative of Argentina examined the 
concept of aggression which had not been officially defined, but the flight 
would not constitute aggression even under the definition proposed by the 
Soviet Union in 1956. The representative of Ceylon thought that the 
general observance of the territorial integrity of all states, great and small 
was ‘‘absolutely necessary for the preservation of peace among nations” 
and that the airspace was within the sovereignty of states and ‘‘cannot be 
invaded by any other state without its authority and permission.’’ The 
immediate problem, however, was the re-establishment of good will to whieh 
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the American declaration that flights would not be resumed, indicating ac- 
ceptance of international law, made a contribution, and rendered formal 
condemnation unnecessary. The Polish representative pointed out that 
international law recognizes the complete and exclusive sovereignty of states 
in their airspace without any limit of height, as provided in the Paris 
(1919), Havana (1928) and Chicago (1944) Conventions, to the last two 
of which the United States was a party. This sovereignty was fully 
recognized in the domestic laws of both the United States and the Soviet 
Union and these laws prohibited aerial photography, as provided in the 
Chicago Convention. The flight was, therefore, said the Polish representa- 
tive, a violation of international law and of the United Nations Charter. 
Consequently, Secretary Herter’s declaration that continuance of such 
flights was a policy of the United States ‘‘replaced international law with 
the law of the jungle.’’ President Ejisenhower’s declaration that the 
flights had been ‘‘suspended’’ did not repudiate them nor condemn law- 
lessness, and the assertion that such flights would not be resumed carried 
no assurance, ‘‘since the breaking of international commitments had been 
promoted to the rank of official policy’’ and, as stated by the President, 
this declaration did not bind his successors. The Chicago Convention and 
the United Nations Charter, both treaties ratified by the United States, in 
the opinion of the Polish representative, bound all presidents of the United 
States. Furthermore, the taking of aerial photographs ‘‘pinpointing ob- 
jectives and targets for a possible future attack . . . was offensive, not 
defensive.’’ The effort of the United States to justify its action because, 
differing from the Soviet Union, it was an ‘‘open society’’ which could not 
prepare military attacks in secret, was refuted by its surprise landing in 
Lebanon in 1958 and its secret reconnaissance flights over the Soviet Union. 
The task of the Security Council, he said ‘‘was to reinstate the rule of law, 
respect for obligations, and proper conduct in international relations, and 
that was the aim of the Soviet Union’s draft resolution.”’ 

After Gromyko and Lodge had made final speeches on May 26, the 
Security Council rejected the Soviet draft resolution, with only the U.S.S.R. 
and Poland in favor of it, the United States, the United Kingdom, France, 
Italy, the Republic of China, Argentina and Ecuador opposing, and Ceylon 
and Tunisia abstaining. 

In the meantime, Ecuador, Ceylon, Argentina and Tunisia had sub- 
mitted a substitute resolution deploring the breakdown of the Summit 
Conference, the resulting increase in international tensions and the con- 
tinuance of the armaments race, recommending solution of existing inter- 
national problems by peaceful means, appealing to governments to refrain 
from the use of force, requesting continuance of efforts toward general and 
complete disarmament under international controls, and urging the prin- 
cipal Powers to resume discussions utilizing the assistance of the organs of 
the United Nations. 

After debate on May 26 and 27, during which amendments by the Soviet 
representative appealing to the governments to refrain from ‘‘dispatch 
of their aircraft into the air space of other states’’ had been rejected, and 
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after the representative of Ecuador, in order to obtain maximum support, 
had modified the draft resolution to call upon governments ‘‘to refrain from 
uses or threats of force and to respect each other’s sovereignty, territorial 
integrity and political independence,’’ the resolution was unanimously 
approved, with the Soviet Union and Poland abstaining.*® 

This discussion seems to raise the following questions of international 
law: (1) Is action in time of peace by one state in the territory of another 
without the latter’s authorization forbidden by international law? (2) 
Does penetration of the airspace by an official reconnaissance plane con- 
stitute such forbidden action? (3) Is such penetration an act of aggres- 
sion? (4) Are there upper limits beyond which overflights are permissible? 
(5) In what circumstances can such acts be justified on grounds of neces- 
sary self-preservation? (6) Does international law require neighboring 
states to prevent the launching from, or landing in, their territories of such 
reconnaissance planes? (7) Is a state free to shoot down unauthorized 
planes penetrating its airspace? (8) May it subject the personnel of such 
a plane to criminal prosecution? (9) Is it free to bomb the bases from 
which such a plane takes off? (10) What amends may a state properly 
demand for illegal penetration of its airspace? (11) In what cireumstances 
do official acts or utterances by a state misleading another state constitute 
an act of perfidy forbidden by international law? 

1. This question must be answered in the affirmative. International law 
and the United Nations Charter are based on the principle of respect by 
states for the territory and independence of other states. States have 
habitually protested, not only against invasions of their territory by armed 
forces of another state; arrests in their territory by foreign civilian of- 
ficials; and acts of espionage, sabotage, subversive propaganda, seditious 
libel or political assassination, committed or attempted in their territory 
by official agents of a foreign government; but also against private military 
expeditions proceeding from foreign territory with complicity or negligence 
of the government of that territory; and even against injuries to persons 
or property in their territory originating from acts in foreign territory 
without hostile intent or negligence by the government of that state.** In 

16 U.N. Review, July, 1960, pp. 8-9, 48-50; 42 Dept. of State Bulletin 961 (1960). 
The final text of Art. 2 of the resolution, which, though merely affirming Charter prin- 
ciples, refers by implication to the U-2 incident, reads: ‘*The Security Council . .. 
2. Appeals to all member governments to refrain from the use or threats of force i 
their international relations; to respect each other’s sovereignty, territorial integrity, 
and political independence; and to refrain from any action which might increase 
tensions.’’ In the Security Council July 22, 1960, the Soviet representative charged that 
the United States had ignored this resolution in the incident of the RB-47, shot down 
over Barents Sea on July 1, 1960, fifty miles from shore, according to the United 
States. New York Times, July 23, 1960, p. 2. 

172 Moore, Digest of International Law 362-428; 2 Hackworth, Digest of Inter 
national Law 282-334. For cases of liability for injuries in a state’s territory resulting 
from negligence in restraining injurious agencies, see 2 Moore 428 ff.; 2 Hack- 
worth 334, ff.; and for cases of liability without fault, see Trail Smelter Case, 2 Hack: 
worth 344 ff.; Philip C. Jessup and Howard J. Taubenfeld, Controls for Outer Spac? 
243, 347 (New York, 1959). 
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his note of November 16, 1933, at the time of recognition of the Soviet 

Government, President Franklin D. Roosevelt acknowledged Soviet Minister 

Maxim Litvinoff’s note of the same date pledging the Soviet Union to 
refrain, and to restrain all persons in government service . 
from any act overt or covert liable in any way whatsoever to injure 
the tranquility, prosperity, order, or security of the whole or any part 
of the United States ... and, in particular, from any act, tending to 
incite or encourage armed intervention, or any agitation or propaganda 
having as an aim, the violation of the territorial integrity of the 
United States. 

Ia the same note he declared: 
it will be the fixed policy of the Executive of the United States within 
the limits of the powers conferred by the Constitution and the laws of 
the United States to adhere reciprocally to the engagements above 
expressed.** 

It is to be feared that this agreement, which is declaratory of the basic 

principle of international law, has not been completely observed by either 

party. 

2. Penetration of the airspace of states by unauthorized craft has been 
especially forbidden since the first World War. The Paris Convention of 
1919, the Havana Convention of 1928, and the Chicago Convention of 1944 
recognize that ‘‘every state has complete and exclusive sovereignty over 
the airspace above its territory’’ and consequently has the right to prevent 
passage by civilian aircraft of other states except as permitted by treaty.’ 
The Chicago Convention, to which the United States is a party, distin- 
guishes state and civil aircraft and explicitly forbids the former from 
penetrating a state’s airspace.*® The U-2 was a state, not a civilian, plane 
under this definition. The Soviet Union is not a party to any of these 
conventions, but these principles were intended to be declaratory of general 
international law. The fact that agreement has been considered necessary 
to provide for mutual aerial inspection and ‘‘open skies,’’ indicates that, 
apart from such agreement, states have assumed that they have sovereignty 
of their airspace. On other occasions when an American plane has been 
shot down by the Soviet Union or another Communist state, on the al- 
legation that it was flying over the territory or territorial waters of that 
state, including the RB-47 incident which occurred after the U-2 incident, 
the United States has protested on the ground that its plane was not over 
foreign territory or had got there accidentally, even seeking adjudication 
of this contention in the International Court of Justice or the Security 

18U.S. Department of State, Establishment of Diplomatic Relations with the Union 
of Soviet Socialist Republies 6-7 (Washington, 1948); Hackworth, 1 op. cit. 304. 

19 See Art. 1 of each of these conventions. For the contracting states, the Chicago 
Convention supersedes the others. Manley O. Hudson, ed., International Legislation, 
Vol. I, p. 361; Vol. 4, p. 2355; Vol. 9, p. 168. 

_20** Aireraft used in military, customs, and police service shall be deemed to be state 
areraft. No state aircraft of a contracting state shall fly over the territory of an- 


other state or land thereon without authorization by special agreement or otherwise 
and in aceordance with the terms thereof.’’ Chicago Convention, Art. 3, loc. cit. 
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Council.**. Such a contention was actually the first reaction in the U-2 
incident. The Soviet Union has refused to accept such invitations for 
adjudication, but the United States contention appears to admit that it 
would be a violation of international law voluntarily to send a plane over 
foreign territory without consent of the subjacent state. 

3. Both Foreign Minister Gromyko and Ambassador Lodge assumed that 
aggression meant the use of armed force in international relations with 
aggressive intent. But they disagreed as to whether penetration of foreign 
territory by an unarmed reconnaissance plane operating under govern- 
ment authority, such as the U-2, could be regarded as such a use of armed 
force. -Mr. Gromyko emphasized that it would be impossible to tell from 
the ground whether or not such a plane carried a bomb of great destructive 
power, and that, therefore, a state was entitled to assume that an un- 
authorized plane over its territory intended an attack. Mr. Lodge, on the 
other hand, emphasized the actual lack of armament or intention to attack 
of the U-2, as had Secretary Herter in referring to it as an ‘‘unarmed 
civilian plane.’’ United States courts have held that a single individual 
with a military purpose, such as espionage or observation from an aircraft, 
may constitute a ‘‘military expedition or enterprise’’ punishable under 
the United States Criminal Code (section 13) if proceeding from American 
territory with intent to enter foreign territory.*® While doubtless states 
are responsible under international law for preventing such ‘‘military 
expeditions or enterprises’’ from leaving their territory, and while states 
are, apart from treaty, entitled to compel the landing of all unauthorized 
aircraft over their territory, it is not believed that the penetration and 
reconnaissance of an unarmed plane is an act of ‘‘aggression’’ as the term 
is used in the Charter. Such an act involves actual use or threat to use 
armed force, forbidden by Article 2(4) ; an intentional breach of the peace 
or threat to the peace referred to in Article 39; or an ‘‘armed attack” 
justifying individual or collective self-defense under Article 51. It is 
true that some states, including both the Soviet Union and the United 
States, have sought to include a wider range of acts inspired by an ag- 
gressive intent, such as hostile propaganda and subversion, in the concept 
of ‘‘aggression,’’ but the predominant opinion, confines the term to direct 
uses of, or threats to use, armed force with aggressive intent justifying 
defensive military action.** This concept was assumed by a majority of 

21 Oliver J. Lissitzyn, ‘‘The Treatment of Aerial Intruders in Recent Practice and 
International Law,’’ 49 A.J.I.L. 559 ff. (1953). 

22‘*A military enterprise (distinguished from a ‘military expedition’) . . . includes 
various undertakings (such as espionage) by single individuals.’’ Augustus Hand, J. 
U.S. v. Sander, 241 Fed. 417, 419 (1917); 7 Hackworth, op. cit. 399. 

23 Harvard Research in International Law, Rights and Duties of States in Case o! 
Aggression (Philip Jessup, Reporter), Art. I (c), 33 A.J.I.L. Supp. 847 (1939); 
Quiney Wright, ‘‘The Prevention of Aggression,’’ 50 A.J.I.L. 519 ff. (1956). The 
Convention Defining Aggression, made by the Soviet Union with eight of its neighbors 1 
1933, confined ‘‘aggression’’ to military or naval action or action by ‘‘armed bands”’ 
supported or tolerated by the government against another state (Herbert W. Briggs, The 
Law of Nations 969 (2nd ed., New York, 1952), note 28 below) ; but its proposal of 1954 
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included ‘‘indirect, economic ’’ and ‘‘ideological’’ aggression (Julius Stone, Aggres 


sion and World Order 201 (1958)). 
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members of the Security Council in rejecting the Soviet’s draft resolution 
by a vote of 7 to 2. While probably a violation of international law, the 
U-2 flight was not an act of aggression. 

4. There seems to be no ground for holding that international law recog- 
nizes any upper limit to a state’s airspace. While proposals for freedom 
of the air above a certain distance were suggested by analogy to the 
maritime belt, this concept was rejected by the practice of states during 
World War I ** and by the explicit recognition of sovereignty of the air 
in the Paris, Havana, and Chicago Conventions.*® The airspace under 
sovereignty of the subjacent state goes up as far as an aircraft or balloon 
can go because, no matter how high, jettison of a bomb or anything else 
jeopardizes that state. Beyond airspace is outer space which is not under 
the sovereignty of any state. This has been accepted in practice and ac- 
cords with reason. States have not protested the flight of missiles and 
satellites over their territory in outer space. Theorists have recognized 
the vital difference between aircraft that endanger the territory below 
because of the law of gravitation, and of missiles or satellites traveling at 
such a velocity that they do not endanger the territory that may be below 
them at any moment any more than any other territory on the earth’s 
surface below their trajectory. Furthermore outer space vehicles are not, 
at present, subject to practical control by the subjacent state, as are air- 
craft. There appears to be a band more than 100 miles wide separating 
the space where there is sufficient air to support airplanes or balloons 
(certainly not over 50 miles up) from outer space, where there is not 
enough air to impede the progress of satellites, and eventually to burn them 
up through the heat of friction. While a state from whose territory a 
missile or satellite is launched may be responsible for damage resulting from 
its landing anywhere, international law recognizes no trespass upon the 
states whose territory may be below it at any moment of its flight.** 
However high it may have been, there can be no doubt but that the U-2 was 
in Soviet airspace when it came down. 

5. Seeretary Herter in his statement of May 9, incorporated in his note 
of May 12 answering the Soviet protest of May 10, and Ambassador Lodge 
in his address to the Security Council, sought to justify the U-2 flight on 
the ground that the Soviet Government was engaging in espionage on an 
even larger scale than the United States, and that because of the danger of 
surprise attack from a state with the secrecy, bad record and expansionist 
policy of the Soviet Union, self-defense justified aerial reconnaissance. 
Secretary Herter said: 


*4See regulations forbidding overflights and threatening to bring intruding aircraft 
down by U.S. with reference to Panama Canal Zone, Nov. 13, 1914; by Switzerland, 
Aug. 4 and 10, 1914 (Naval War College, International Law Topics, 1916, pp. 73, 77, 
99); by Norway, Nov. 6, 1914 (ibid., 1917, p. 192); Jessup and Taubenfeld, op. cit. 

25 See note 19 above. 

26 John C. Cooper, ‘‘Legal Problems of Upper Space,’’ 1956 A.S.ILL. Proceedings, 
85 ff.; Soviet jurist Korovin, ‘‘ International Status of Cosmic Space,’’ International 
Affairs (Moscow), January, 1959, pp. 53 ff.; Jessup and Taubenfeld, op. cit, 220. 
While reeognizing that the airspace has limits, government officials have hesitated to 
define them. Ibid. 213 ff. 
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Ever since Marshall Stalin shifted the policy of the Soviet Union 
from wartime cooperation to postwar conflict in 1946, and particularly 
since the Berlin blockade, the forceful takeover of Czechoslovakia and 
the Communist aggressions in Korea and Vietnam, the world has lived 
in a state of apprehension with respect to Soviet intentions. The 
Soviet leaders have almost complete access to the open societies of the 
free world and supplement this with vast espionage net works. How- 
ever, they keep their own society tightly closed and rigorously con- 
trolled. With the development of modern weapons carrying tremen- 
dously destructive war heads, the threat of surprise attack and aggres- 
sion presents a constant danger. This menace is enhanced by the 
threats of mass destruction frequently voiced by the Soviet leadership. 
.. . It is possible that the Soviet leaders have a different version and 
that, however unjustifiedly, they fear attack from the West. But this 
is hard to reconcile with their continual rejection of our repeated pro- 
posals for effective measures against surprise attack and for effective 
inspection of disarmament measures. I will say frankly that it is 
unacceptable that the Soviet political system should be given the op- 
portunity to make secret preparations to face the free world with the 
choice of abject surrender or nuclear destruction. The government 
of the United States would be derelict to its responsibility not only to 
the American people but the free peoples everywhere if it did not, in 
the absence of Soviet cooperation, take such measures as are possible 
unilaterally to lessen and to overcome this danger of surprise attack. 
In fact the United States has not and does not shirk this responsi- 
bility. . . .7 

International law has sought to limit the discretion of states in taking 
measures which they deem necessary for their self-defense. The Charter 
forbids military, defensive action except in case of ‘‘armed attack.”’ 
Traditional international law may have been somewhat more tolerant in 
recognizing the justifiability of defensive action before actual attack in 
ease of an ‘‘instant and overwhelming necessity permitting no choice of 
means and no moment for deliberation.’’ ** The prohibition in the Charter 
of ‘‘threats’’ of force and ‘‘threats’’ to the peace suggests the same toler- 
ance. It would not appear, however, that such a necessity existed in the 
U-2 incident. The danger apprehended flowed from an interpretation of 
Soviet policy and intent, not from an immediate threat of attack. 

Nor can the U-2 flight be justified as a measure of reprisal. Reprisals 
are permissible under international law only to remedy a legal injury or to 
stop a continuing legal injury after all efforts to gain redress by peaceful 
means have failed.2* The United States did not seek to justify the U-2 
flight as a sanction against protested injury, and clearly a secret act can 
not serve as a deterrent. It is true that the United States has complained 
of Soviet expansionist aims, of particular acts of aggression, and of the 
conditions of secrecy maintained by the Soviet Union which made protec- 
tion against surprise attack difficult, but there was no connection betweel 
the U-2 flight and these protests which justifies the flight as a measure of 

2742 Dept. of State Bulletin 816 (1960). 

28 Formulation by Secretary of State Daniel Webster in the Caroline incident, 2 
Moore, op. cit. 412. See also Briggs, op. cit. 984 ff. 

29 Naulilaa Case (Portugal v. Germany), 1928, Briggs, op. cit. 951. 
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reprisal; and it is generally accepted that the U.N. Charter prohibits the 
use of armed force as a measure of reprisal except in case of defensive 
necessity or explicit authorization by the United Nations.*® 

Tu quoque is a common popular argument, and equity recognizes ‘‘that 
he who seeks equity must do equity,’’ sometimes called the principle of 
‘clean hands.’’ Judge Manley O. Hudson invoked this principle in his 
opinion in the River Meuse Case in the International Court of Justice.*° 
The United States contended that, since the Soviet Union was engaging in 
widespread espionage, it was barred by this principle from protesting 
against the utilization by the United States of the methods of intelligence- 
gathering most available to it. On the other hand, Gromyko implied that 
ordinary espionage and aerial reconnaissance are so different that the 
‘‘elean hands’’ principle does not apply. A state, for example, is not 
lacking clean hands in protesting such a serious offense as an armed in- 
vasion even if it is guilty of a minor violation of international law, such 
as infringement of a commercial treaty, with the invading state. The 
nature and gravity of the delinquencies must be similar, if not identical, 
to justify invocation of this principle. An overflying plane is more capable 
of carrying a bomb of great destructiveness than is an ordinary secret 
agent. The United States, while calling attention to reconnaissance by 
Russian ships and espionage by agents, did not assert any cases of Soviet 
aerial reconnaissance, although it has subsequently disclosed that a Soviet 
diplomatic officer hired an American aviator to photograph strategic places 
in the United States.** 

There seems to have been some confusion between the status both of 
espionage and of aerial reconnaissance in time of peace and of war. Both 
are legitimate enterprises for belligerent governments. A spy, which 
implies disguise, or clandestine or deceptive action, if caught in the act, can 
be executed after trial ** and the reconnaissance plane can be shot down, 
but the crew, if in uniform, must be made prisoners of war.** In time of 
peace, however, both are illegitimate enterprises because they manifest a 
lack of respect for foreign territory. States, it is true, actually engage in 
espionage in time of peace, but recognizing its illegality, they seldom 
acknowledge or seek to protect their agent if he is apprehended. If they 
did, there would be ground for protest, as there is when diplomatic of- 

*9a See note 23 above. Julius Stone (op. cit.) argues for a more restrictive interpre- 
tation of the U.N. Charter. 

80 Judge Hudson formulated this principle as follows: ‘‘Where two parties have 
assumed an identical reciprocal obligation, one party which is engaged in a continuous 
non-performance of the obligation should not be permitted to take advantage of a 
similar non-performance of the obligation by the other party.’’ P.C.I.J., Ser. A/B, No. 
70, p. 77; Hudson (ed.), World Court Reports 252. 

81The United States declared Soviet diplomat Yezhov persona non grata on this 
ground on July 22, 1960. New York Times, July 23, 1960, p. 1. 

*2 IV Hague Convention, 1907, Arts. 29-31; U. S. Rules of Land Warfare, Basic Field 


Monuel (F.M.27-10, 1940), Arts. 202 ff.; 3 Hyde, International Law 1862 ff. (2nd ed., 
Boston, 1945), 


*8IV Hague Convention, 1907, Arts. 1, 2; Geneva Convention on Prisoners of War, 
1949, Art. 4, 47 A.J.LL. Supp. 120 (1953). 
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ficers are found to be engaged in espionage.** The singularity of the U-2 
incident was that the United States acknowledged its responsibility.* 

While there are undoubted differences between various forms of intel- 
ligence-gathering, it would appear that weight must be attached to this 
American defense. The Nuremberg trial refused to sustain the indictments 
of Admirals Raeder and Doenitz for submarine sinkings-at-sight on the 
ground that both belligerents were doing the same thing. The original 
indictment of Marshal Goering for ordering the bombing of enemy cities 
was withdrawn for the same reason.*® While in principle all peacetime 
espionage in foreign territory is illegal, when all are engaging in it, it 
seems unreasonable to single out one state for utilizing a particular form 
of espionage, even though that form carries possibilities of hostile action 
going beyond espionage. The difference should not be exaggerated. Al- 
though a reconnaissance airplane may carry bombs, a secret agent may 
plant a bomb or engage in various forms of sabotage. The United Nations 
Security Council seems to have given weight to this United States defense 
in rejecting the resolution proposed by the Soviet Union. 

6. International law requires states to prevent the initiation from their 
territory of privately organized military enterprises against friendly states, 
and the duty applies even more to the prevention of such enterprises di- 
rected by another government.** The states neighboring the Soviet Union 
made it clear that they were not a party to, and would make every 
effort to prevent, the use of their territory by the United States as a base 
for aerial reconnaissance in the Soviet Union. The Soviet’s protest to 
these states would seem to be justified. These states can rely on the 
Charter right of ‘‘ collective self-defense’’ only insofar as the United States 
ean establish a necessity for self-defense, justifying the reconnaissance 
flight. As noted above, such justification is not sustainable under general 
international law and even less under Article 51 of the Charter.** 

7. States have habitually required by law the landing of unauthorized 
planes flying over their territory and have taken measures to bring down 
such planes that refuse to land. The only legal issue is the extent of 
warning which should be given before a plane is shot down. It would ap- 
pear that reasonable warning should be given unless there is a clear ground 
for believing that the plane’s mission is hostile.*® 

8. In time of peace, a state may exercise criminal jurisdiction within 
its territory, including its airspace, and may subject the personnel of an 
unauthorized plane violating its airspace, as well as a foreign spy oF 


34 Note 31 above. A dozen Soviet diplomatic officials have been dismissed by the 
United States for engaging in subversive activity (New York Times, July 23, 1960, 
p- 2), and, while neutral in World War I, the United States dismissed the Austre- 
Hungarian Ambassador and officials in the German Embassy engaged in such activity 
(4 Hackworth, op. cit. 447 ff.). 35 Report 12, 24. 

36 Trial of Major War Criminals before the International Military Tribunal, Nure®™ 
berg, 1947, Vol. 1, pp. 312, 317; Quincey Wright, ‘‘The Law of the Nuremberg Trial,”’ 
41 A.J.I.L. 60 (1947). 87 Notes 17, 22 above. 

88 Note 28 above. 


® Note 24 above; Lissitzyn, loc. cit. note 21 above. 
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saboteur, to its criminal law. As noted above, the situation of both spies 
and reconnaissance planes under the law of war is radically different.* 
Since states are acting ultra vires in authorizing such operations in time 
of peace, they cannot protect their agents from such prosecutions beyond 
the usual demand for fair trial under the municipal law of the state con- 
ducting the trial. The United States cannot object if pilot Francis Powers 
is found guilty under Soviet law after a fair trial, any more than the 
Soviet Government could object when the United States found Abel and 
other Soviet agents guilty under American law.*! 

9. Under the United Nations Charter, states are permitted to take 
military measures of self-defense only in case of ‘‘armed attack.’’ Aerial 
reconnaissance, while illegal, is not armed attack, and consequently the 
bombardment of bases from which such planes take off, or on which they 
land, would not be permissible under a strict interpretation of the Charter. 
Under the broader concept of self-defense stated in the Caroline Case, 
such bombing would be permissible only if there was an immediate danger 
that such bases would be used, not only for reconnaissance, but also for 
bombing aircraft.** The Soviet threat to bomb bases in Turkey, Pakistan 
and Norway would not appear to be justifiable in the circumstances of the 
U-2 incident. 

10. The violation of territory has always been regarded as a serious 
offense and has usually led to demands for expressions of regret and as- 
surances against repetition.** In the Caroline incident the United States 
made such demands against Great Britain, and the latter expressed regret, 
even though the United States agreed that in the circumstances the 
British invasion was justified by defensive necessity.“4 While the tone of 
Khrushchev’s demands was undoubtedly provocative, their substance was 

40 Notes 32, 33 above. 

41In the debate in the Security Council, Ambassador Lodge cited eleven cases in 
which Soviet spies had been unmasked in the United States since the death of Stalin 
and said that there had been 360 convictions of Russian espionage agents in courts of 
free world countries representing only a minor proportion of those cases in which 
Soviet espionage activity had been actually involved. The Nuremberg Charter recog- 
nized that the act of state doctrine could not protect an individual in an act which his 
state was forbidden by international law to authorize (note 36 above; Quiney Wright, 
**War Criminals,’’ 39 A.J.I.L. 26 ff. (1945)). Werner Horn, acting under authority 
of Germany, was convicted in the United States for engaging in sabotage during the 
period of American neutrality in World War I. Horn v. Mitchell, 223 Fed. 549 (1915) ; 
232 Fed. 819 (1916); 4 Hackworth 407; 1 Hyde, International Law 733, 822. Im- 
munities of foreign armed forces from local jurisdiction, assumed in the case of 
Alexander MeLeod (The Caroline case, note 28 above), depend upon the legitimacy 
of the presence of such forces, whether by agreement of the local government or in 
necessary self-defense. 42 Notes 23, 28, 38 above. 

48 Note 17 above; Ellery Stowell, Intervention in International Law 13 ff. (Wash- 
ington, 1916) ; id., International Law 569 ff. (New York, 1931). 

442 Moore, op. cit. 411. British Minister Lord Ashburton’s apology of July 28, 
1842, and Secretary of State Daniel Webster’s acceptance of it on Aug. 6, 1842, provide 
a model for the amicable settlement of serious territorial violations, in this case 
characterized as an ‘‘act of war’? by former President John Quincy Adams. President 
Tyler, in his message of Aug. 11, 1842, said: ‘‘The letter of the British Minister, while 
he attempts to justify that violation upon the ground of a pressing and over-ruling 
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normal. Even if the United States could find some justification in the 
tu quoque argument, an expression of regret seemed in order. President 
Eisenhower did declare that such flights as the U-2 would not be resumed, 
and the issue of the extent to which he could bind a subsequent Administra- 
tion appeared to be an issue of American Constitutional law which he should 
not have raised. In the United Nations Security Council, Ambassador 
Lodge made it clear that President Eisenhower was speaking for the 
United States and not merely for his Administration.*® Since the Presi- 
dent had assumed personal responsibility for the flight, condemnation and 
punishment of subordinates immediately responsible could hardly be asked. 

11. The term ‘‘perfidy’’ is defined in the law of war as an act in breach 
of an expressed or implied agreement between belligerents, such as misuse 
of a flag of truce or Red Cross flag or violation of the express terms of a 
cartel or armistice.*® It is distinguished from a ruse de guerre or permis- 
sible deception of the enemy for tactical or strategic purposes. In time of 
peace, there is a presumption that governments will not attempt to mislead 
other governments on questions of fact by express statement or by intended 
implication. Such statements or implications in the course of negotiations 
constitute fraud, and justify a state, which relied on them in making an 
agreement, in declaring the agreement void.*7 While Machiavellianism has 
often been considered a characteristic of diplomacy, it is difficult to find 
cases of clear deception on matters of fact in recent diplomacy. Assertions 
that another government’s declaration of policy lacks sincerity or is de- 
signed to conceal that government’s actual policy for tactical purposes is 
difficult, if not impossible, to prove, and concerns an interpretation of long- 
run policy and motivations, rather than an issue of fact. 

The allegation made by the Soviet Union that President Eisenhower’s 
apparent policy of détente in conversations at Camp David and in prepara- 
tion for the Summit Conference was ‘‘perfidious’’ in view of his authoriza- 
tion of reconnaissance flights over Soviet territory at the same time, was of 
that character, as indeed was the Japanese behavior before Pearl Harbor, 
characterized by President Roosevelt as a ‘‘form of treachery,’’ and re- 


necessity, admitting nevertheless, that even if justifiable, an apology was due for 
it, and accompanying this acknowledgement with assurances of the warm regard of 
his government for the inviolability of national territory, has seemed to me sufficient 
to warrant forbearance from any further remonstrance against what took place, as au 
aggression on the soil and territory of this country.’’ Ibid. 413. 

45 States are bound to observe international law and treaties; consequently a declara- 
tion of intent to do so is clearly within the President’s power to represent the United 
States, and his responsibility ‘‘to take care that the laws be faithfully executed,’’ and 
binds the United States, not merely the President who makes it. See Quincy Wright, 
The Control of American Foreign Relations 21, 192, 235, 243 (New York, 1922); d. 
‘The United States and International Agreements,’’ 38 A.J.I.L. 344 ff. (1944). 

46ITV Hague Convention, 1907, Arts. 2, 3, 24; U.S. Rules of Land Warfare, Arts. 24 
(e), 38-40; 6 Hackworth 175, 182; 2 Oppenheim, International Law, sees. 165, 21]; 
3 Hyde, op. cit. 1810, 2001. 

475 Moore, op. cit. 183-184; Harvard Research in International Law, The Law of 
Treaties (James W. Garner, Reporter), Art. 31, 29 A.J.I.L. Supp. 1144 ff. (1935); 
Arnold D. McNair, The Law of Treaties 131 ff. (New York, 1938). 
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ferred to by Foreign Minister Gromyko during the Security Council de- 
bate as a rare instance of ‘‘perfidy.’’ In its note of May 12, replying to 
the Soviet protest on the U-2 incident, the United States countered this 
charge by declaring it 
does not deny that it has pursued such a policy [collecting intelligence 
about the Soviet Union by aircraft] for purely defensive purposes. 
What it emphatically does deny is that this policy has any aggressive 


intent, or that the unarmed U-2 flight of May 1st was undertaken in 
an effort to prejudice the success of the proposed meeting of the heads 
of government in Paris.** 

The press release by NASA on May 5 that the U-2 flight was for 
meteorological observation and was not intended to cross the Soviet 
boundary; and the State Department’s release on May 6 that ‘‘there was 
absolutely no deliberate attempt to violate Soviet airspace and there has 
never been,’’ were of a different character. ‘‘Deliberate lying . . . when 
there is a moral obligation to speak the truth’’ constitutes ‘‘perfidy.’’ *** 
The Department’s releases of May 7 and May 9 admitted that the U-2 flight 
was deliberate and in pursuance of a policy of reconnaissance flights di- 
rected by the President, and the President’s broadcast of May 25 described 
the initial releases as ‘‘covering statements’’ while the facts were still un- 
determined.*® Did these prompt admissions, forced by clear evidence that 
the Soviet Union knew the facts, exclude the initial untruth from the 
charge of ‘‘perfidy’’? Opinions will differ, but, as pointed out by the 
London Economist, ‘‘ Western rectitude can not be taken to be self evident, 
it has to be demonstrated.’’ °° 

This survey suggests that, in authorizing the U-2 flight over Soviet ter- 
ritory, the United States violated international law and aggravated the 
offense by statements intended to conceal its action, but it was not guilty of 
“‘aggression.’’ It should have expressed regret as well as given assurances 
that there would be no further flights. It had considerable moral, if not 
legal, justification on grounds of self-preservation and the extensive Soviet 
espionage activities. Its Allies were justified in taking measures to prevent 
their territory being used as aerial reconnaissance bases, and the Soviet 
Union was justified in protesting against, but not in threatening to bomb, 
foreign bases actually so used. The Soviet Union was justified in forcing 
the U-2 down and in proceeding under its criminal law against the pilot. 

The main questions discussed by the press have concerned the political 
consequences of the U-2 incident in wrecking the Summit Conference, in- 
creasing international tensions, reducing the value of Allied bases, can- 
celing the President’s visits to the Soviet Union and to Japan, augmenting 
neutralism, and generally impairing the prestige of the United States, and 
the moral and political, as distinct from the legal, responsibility of the 
United States; possible flaws in the United States’ decision-making process 
and possible opposition within the Soviet bloe to Khrushchev’s policy of 


48 42 Dept. of State Bulletin 816 (1960). 
‘8a U. 8. Rules of Land Warfare, Art. 39, notes 46, 47 above. 
#9 Note 5 above. 50 The Economist, May 28, 1960, p. 842. 
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peaceful co-existence ; the need to modify international law by ‘‘open skies’’ 
or other agreements doing away with any excuse for reconnaissance flights ; 
the feasibility of reconnaissance with high-altitude planes and outer-space 
satellites; the strategic value of data obtained by aerial reconnaissance for 
purposes of defense and deterrence as distinguished from purposes of pre- 
emptive or retaliatory attack ; and the effect of reconnaissance flights on the 
danger of accidental or pre-emptive war.°' Without going into these 
matters, it appears to the writer that strict observance of international 
law would have been desirable. Apart from the importance of promoting 
by example a law-abiding world, it seems clear that calculation of im- 
mediate national interest would have counseled observance of law in this 
instanee. If careful consideration had been given to the risk that such a 
flight would be discovered; to the light which past experience, reflected in 
international law, throws upon the probable Soviet reaction to such a 
discovery; to the probable effect of that reaction on the Summit Con- 
ference, international tensions, and pending armament negotiations; to its 
probable effect on the policies of Allies and neutrals; to its influence on 
the danger of pre-emptive or accidental war; and to its inevitable effect 
upon the reputation of the United States as a trustworthy and law-observ- 
ing nation—if these probable consequences had been balanced against any 
possible gains for Western defense from the flight, it seems unlikely that 
there would have been a U-2 incident. 


51 Most of these matters were considered by the Senate Foreign Relations Committee. 
See also General Telford Taylor, ‘‘Long Run Lessons of the U-2 Affair,’’ New York 
Times Magazine, July 24, 1960, pp. 20 ff.; James P. Warburg, ‘‘After the Summit: 
Where Do We Go from Here?’’, Address, World Affairs Council, Philadelphia, June 8, 
1960; Walter Lippmann, Comments, New York Herald Tribune, May 10, 12, 19, 1960; 
Lester B. Pearson, ‘‘ After the Paris Debacle,’’ 38 Foreign Affairs 537 ff. (July, 1960) ; 
Harrison E. Salisbury, ‘‘U. S. and U.S.S.R.: The Dangers Ahead,’’ 39 Foreign Policy 
Bulletin 145 ff. (June 15, 1960). 


THE RECENT JUDGMENT OF THE INTERNATIONAL COURT 
OF JUSTICE IN THE CASE CONCERNING THE AERIAL 
INCIDENT OF JULY 27, 1955, AND THE INTER- 
PRETATION OF ARTICLE 36 (5) OF THE 
STATUTE OF THE COURT 


By Lucius C. CaFrLiscH 


LL.B., School of Law, University of Geneva 


On July 27, 1955, an aircraft belonging to El Al Israel Airlines Ltd., 
making a scheduled commercial flight between Vienna and Lydda (Israel), 
penetrated over Bulgarian territory without previous authorization and 
was shot down by Bulgarian military aircraft... All the crew and the 
fifty-one passengers were killed. The ensuing diplomatic correspondence 
and negotiations producing no satisfactory results, the Government of 
Israel decided to submit the dispute to the International Court of Justice. 
Proceedings were instituted against Bulgaria by Application of October 
16, 1957. Israel based the Court’s jurisdiction on two provisions: The 
first one was the Bulgarian acceptance of the compulsory jurisdiction of 
the Permanent Court of International Justice, ratified on August 12, 1921: 


On behalf of the Government of the Kingdom of Bulgaria, I recog- 
nize, in relation to any other Member or State which accepts the same 
obligation, the jurisdiction of the Court as compulsory, ipso facto and 
without any special convention, unconditionally. 


The second provision was Article 36 (5) of the present Court’s Statute 
which reads as follows: 


Declarations made under Article 36 of the Statute of the Permanent 

Court of International Justice and which are still in foree shall be 
deemed, as between the parties to the present Statute, to be acceptances 
of the compulsory jurisdiction of the International Court of Justice 
for the period which they still have to run and in accordance with 
their terms. 
[French text] Les déclarations faites en application de larticle 36 du 
Statut de la Cour permanente de Justice internationale pour une durée 
qui n’est pas encore expirée seront considérées, dans les rapports entre 
parties au présent Statut, comme comportant acceptation de la juridic- 
tion obligatoire de la Cour internationale de Justice pour la durée 
restante a courir d’aprés ces déclarations et conformément a leurs 
termes. 


1In its Memorial, the Government of Israel stated that ‘‘. . . the Government of 
Bulgaria has furthermore admitted that in so doing its armed forces displayed a certain 
haste and did not take all the necessary measures to compel the aircraft to land... . 
Quoted in Case concerning the Aerial Incident of July 27th, 1955, Preliminary Objec- 
tions, [1959] I.C.J. Rep. 127 (hereinafter referred to as Judgment) at 130; digested in 
53 923 (1959). 
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The Bulgarian Government advanced five preliminary objections. In 


her first objection, Bulgaria contended that ‘‘. . . Article 36, paragraph 5, 
of the Statute of the International Court of Justice is inapplicable in re- 
gard to the People’s Republic of Bulgaria . . .’’ because: 


. . the Declaration of August 12th, 1921, by which the Kingdom of 
Bulgaria had accepted the compulsory jurisdiction of the Permanent 
Court of International Justice and which formed part of the Protocol 
of Signature of the Statute of that Court, ceased to be in force on the 
dissolution of the Permanent Court, pronounced by the Assembly of 
the League of Nations on April 18th, 1946; 

. . . that Declaration was therefore no longer in force on the date on 
which the People’s Republic of Bulgaria, became a party to the 
Statute of the International Court of Justice; and... it cannot 
accordingly be regarded as constituting an acceptance of the com- 
pulsory jurisdiction of the International Court of Justice, by virtue of 


Article 36, paragraph 5, of the Statute of that Court... .? 


On May 26, 1959, the International Court of Justice rendered its Judgment 
on the Preliminary Objections. By twelve votes to four, the Court upheld 
the first Bulgarian objection; two Judges wrote a separate opinion. 

The main question in controversy may thus be formulated as follows: 
Is Article 36 (5) of the Statute of the new Court applicable to Bulgaria, 
Member of the United Nations since December 14, 1955, and former enemy 
state? As far as we know, only one exhaustive comment on the Court’s 
decision has thus far been published.® 


GENEsIs OF ARTICLE 36 (5) oF THE CouRT’s STATUTE 


As early as during World War II, the creation of a permanent judicial 
organ in the frame of the projected new world organization was contem- 
plated by the Allied Powers.* In 1944 (Dumbarton Oaks)*® China, the 
Soviet Union, the United Kingdom and the United States agreed to the 
creation of a new World Court having a certain reliance upon the 
Permanent Court of International Justice. In 1945° a tentative revision 
of the old Statute was undertaken by the Committee of Jurists meeting 


2 Judgment 131-132. 

8 Shachor-Landau, ‘‘ The Judgment of the International Court of Justice in the Aerial 
Incident Case between Israel and Bulgaria,’’ in 8 Archiv des Vélkerrechts 277-290 
(1960). This author emphasizes that the Court’s Judgment ‘‘... rests upon an 
unfortunate departure from established rules of interpretation and gratuitously intro- 
duces into the Constitution of the United Nations the notion of an unequal status of 
different members attended by varying rights and duties’’ (pp. 289-290). Shachor- 
Landau appears to be correct in asserting that a double consent to the jurisdiction of 
the I.C.J. is wholly unnecessary: ‘‘It would seem... to be the raison d’étre of 
Article 36 paragraph 5 to dispense with the necessity of submitting once again to the 
Court’s jurisdiction’’ (p. 286). 

For history prior to Dumbarton Oaks, see P. De Leyrat, ‘‘L’Audience de Justice 
du Monde, Deux Noms—Une Cour,’’ in 13 Nouvelle Revue de Droit international privé 
(de La Pradelle) 337-359, at 347-349 (1946). 

5 Aug. 21-Oct. 7. See Hudson, ‘‘The Twenty-Fourth Year of the World Court,’’ 
40 A.J.I.L. 1-52, at 3-4 (1946). 6 April 9-20, 1945. 
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in Washington, D. C.," and completed on the basis of this Draft by Com- 
mittee IV/1 of the Conference of San Francisco;* changes such as the in- 
sertion of Article 36 (5) were discussed and adopted. For various reasons, 
the old Court could not be continued as such, especially because ‘‘. . . 
some parties to the old Statute were not among the United Nations.’’ ® 
Referring to the above-mentioned provision, the Canadian representative 
stated: ‘‘In the view of the new paragraph . . . as soon as States sign the 
Charter, the great majority of them would be automatically under the 
compulsory jurisdiction of the Court because of the existing declara- 
tions.’’*° The British representative, having already suggested that ‘‘If 
the Committee decides to retain the optional clause, it could provide for 
the continuing validity of existing adherence to it,’’?* was of the opinion 
that ‘‘. . . some forty states would thereby become automatically subject 
to the compulsory jurisdiction of the Court.’’?? This view was corrected 
by the Australian representative who spoke of twenty states only.'* 
Before the final version of Article 36 (5) was adopted by Committee IV/1, 
a significant change was made in the French text: the ‘‘déclarations qui 
sont encore en vigueur’’ became ‘‘déclarations faites . . . pour une durée 
qui n’est pas encore expirée.’’ ** 

Being an integral part of the Charter of the United Nations, the new 
Statute entered into force on October 24, 1945.*5 


Co-EXISTENCE OF THE LEAGUE OF NATIONS AND OF THE 
UnitTEepD NATIONS 


Prima facie, this problem seems to be of little practical importance. 
The fact, however, that between October, 1945, and April, 1946, the two 
treaties co-existed, could have raised complicated problems: Members of 
both the League and the United Nations theoretically had assumed conflict- 
ing treaty obligations, since the Charter did not constitute a mere revision 
of the Covenant; consequently, the solution adopted by the Permanent 
Court of International Justice in the Oscar Chinn Case ** would have 
been inapplicable. The principle ‘‘Zex posterior derogat priori’’ only 
applies to new treaties concluded by the same parties.‘ Finally, Article 
103 of the Charter could not apply to third states Members of the League 
but not of the United Nations. On the other hand, Article 20 of the 
Covenant of the League would not have extended to states Members of the 
United Nations but not of the League. A state Member of both communi- 


7On the initiative of the United States. For the discussions of the Committee, cf. 
Russell and Muther, A History of the United Nations Charter 864-875 (Washington, 


1958). 8 April 25-June 26, 1945. 
® Russell and Muther, op. cit. 876. 1013 U.N.C.I.0. Does. 248. 
11 Ibid. 227. 12 Ibid, 249. 
18 Ibid. 250. 


14For discussion, see Joint Dissenting Opinion, Judgment 161-163. 

15 When twenty-nine signatory states, including all the future permanent members 
of the Security Council, had deposited their instruments of ratification. Cf. Art. 110, 
par. 3, of the Charter. 16 P.C.I.J., Series A/B, No. 63. 

17 See Kelsen, Principles of International Law 364-365 (New York, 1953). 
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ties would thus have had the choice ‘‘. . . between fulfilling the earlier 
treaty in violation of the later treaty and fulfilling the later treaty in 
violation of the earlier treaty.’’ *® 

However, the theoretical co-existence of the two organizations as well as 
of the old and the new Court did not result in any practical conflicts. 
The International Court of Justice came into effective existence at the 
moment of the dissolution of the Permanent Court of International Jus- 
tice.*® 


DISSOLUTION OF THE LEAGUE OF NATIONS AND OF THE 
PERMANENT CourRT 


The League of Nations. The continuity of the League of Nations Cove- 
nant as a treaty particularly concerned with the maintenance of peace 
and security was not affected by the second World War; thus, no argument 
can be made on the basis of the clausula rebus sic stantibus. The League of 
Nations was dissolved by the Assembly on April 18, 1946, on the basis of 
Article 3, paragraph 3, of the Covenant. This situation raises two ques- 
tions: Can a treaty concluded for an unlimited period of time and pro- 
viding no possibility of dissolution be abrogated? In case of an affirmative 
answer to the above question: Was the last League Assembly legally en- 
titled to do so? 

The dissolution of the League could be based neither on Article 3, para- 
graph 3, of the Covenant nor on the amendment procedure provided for in 
Article 26, since the term ‘‘amendment’’ can—in our opinion must—be 
**. . . interpreted to mean the establishment of rules which presuppose the 
continued validity of the Covenant.’’*° Finally, attention is drawn to the 
fact that not all the states Members of the League took part in the final 
Assembly." It also proved to be impossible to abolish by international 
agreements Part I of the four peace treaties of which the Covenant was a 
part. The termination of the existence of the League and of the Permanent 
Court of International Justice was brought about by the unwillingness of 
the Members to continue their participation ; thus, the absence of effective- 
ness was legally decisive for the disappearance of the League and of the 


18 Ibid. 364. 

19 The Judges having been elected on Feb. 6-9, 1946, the Court began its first session 
on April 3; the Public Inaugural Meeting was held on April 18. See 1946-1947 I.C.J. 
Yearbook 26-27, 29-38; and Hudson, ‘‘The Twenty-Fifth Year of the World Court,’’ 
41 A.J.I.L. 1-19, at 3-4 and 15 (1947). 

20 Kelsen, The Law of the United Nations 595 (London, 1950). 

21 Text of the resolution: League of Nations Official Journal (1939-1946), Special 
Supp., No. 149, pp. 256-257 and 277-278. List of participating delegations, ibid. 
pp. 10-16. The enemy states (with the exception of Finland) did not participate, but 
later undertook ‘‘. . . to accept any arrangements which have been or may be agreed 
for the liquidation of the League of Nations and the Permanent Court of International 
Justice. ...’’ Peace Treaty with Bulgaria, Art. 7; with Hungary, Art. 9; with 
Rumania, Art. 9; with Finland, Art. 11 (unnecessary, in our opinion, since Finland 
was represented in the last League Assembly); with Italy, Art. 39. A few other states, 
though invited, did not take part in the last Assembly. It is uncertain and irrelevant 
whether the theory of implied consent was applicable to them. 
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Court. Once more, we find ourselves in agreement with Kelsen, who 
writes : 
The League of Nations actually ceased to exist as consequence of 
the fact that its main organs ceased to work and that its Members 
actually ceased to consider themselves as bound by the Covenant.*? 

The Permanent Court. The final Resolution of the League Assembly 
of April 18, 1946, also dissolved the Permanent Court of International 
Justice. Neither the Statute nor the Protocol of Signature provided the 
possibility of terminating the Permanent Court’s existence. The right 
assumed by the Assembly is therefore highly questionable; perhaps, the 
dissolution of the old Court could have been carried out only by unani- 
mous decision of the parties to the Protocol,?* even though we admit that 
the Statute conferred certain important functions upon organs of the 
League, such as the election of the Judges.** 

It is by no means our conclusion that the Permanent Court still exists; 
its disappearance was due to the fact that the states parties to the Statute 
no longer participated, and that the League failed to elect new Judges 
after the collective demission of January 31, 1946. Therefore, the effective 
existence of the Permanent Court—although it was not formally an organ 
of the League of Nations—was totally at its mercy.*® 


PosITION OF THE INTERNATIONAL CourT IN ReGarRD TO ARTICLE 36 (5) 
OF ITs STaTUTE: THE AERIAL INCIDENT CASE 


In the eyes of the majority of the Judges, Article 36 (5) applies only to 
original Members of the United Nations. This view would be supported 
by the travaux préparatoires partly quoted above. The majority also heav- 
ily relied upon a statement to be found in the Report of Committee IV/1: 


Acceptances of the jurisdiction of the old Court over disputes arising 
between parties to the new Statute and other States, or between other 
States, should also be covered in some way and it seems desirable that 
negotiations should be initiated with a view to agreement that such 


22 Kelsen, The Law of the United Nations 595. 

23 Schwarzenberger, 1 International Law 534 (London, 1957), seems to affirm that 
the termination of a treaty by common consent requires unanimity unless otherwise 
provided. The unanimity rule, however, is possibly weakened by considerations of a 
political order: a convention may cease to exist because of lack of effectiveness if 
politically influential Powers withdraw their further participation. This was one of 
the reasons for the disappearance of the old Court. Cf. also Hudson, loc. cit., 41 
A.J.ILL. 3 (1947): ‘*Though some of the parties to the 1920 Protocol of Signature 
were not represented in the Assembly when this resolution was adopted, the authority 
of the resolution has passed without challenge.’’ 

24 Moreover, the Assembly could determine, on proposal of the Council, under what 
conditions non-member states parties to the Statute could participate in the election of 
the Judges. Cf. the revised Statute of the P.C.I.J., Art. 4, par. 3 (1936). 

25 Apparently of the same opinion: Hoyt, The Unanimity Rule in the Revision of 
Treaties. A Re-examination 61-62 (The Hague, 1959), who points to the fact that 
** All of the parties to the Court’s Statute except Albania, Siam, Spain and the defeated 
enemy States also went through the form of recording their assent to the Court’s 
dissolution’’ (p. 62). See also note 21 above. 
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acceptances will apply to the jurisdiction of the new Court. This 
matter cannot be dealt with in the Charter or the Statute, but it may 
later be possible for the General Assembly to facilitate such negotia- 
tions.*° 

The dissenting Judges point out convincingly that this statement pre- 
cisely applies to disputes of states parties to the Statute with states which 
are not—or not yet—parties to it.*7 The United Nations can impose no 
such obligations on third states, by virtue not only of general international 
law but also of Article 2 (7) of the Charter itself. 

The majority furthermore argues that even though Article 36 (5) 
effected ‘‘. . . the transfer to the new Court of the compulsory jurisdiction 
of the old,’’** the Court should not run against the firmly established 
rule of consent, and adds: ‘‘This constituted a new obligation which was, 
doubtless, no more onerous than the obligation which was to disappear 
but it was nevertheless a new obligation.’’*® The importance of this state- 
ment will be shown later. 

Alternatively, the International Court held that, even if Article 36 (5) 
were not intended to apply to original Members only, it would merely cover 
the declarations of those states which became parties to the new Statute 
prior to April 18, 1946 (the date of the dissolution of the Permanent 
Court). The old declarations of states acceding to the present Statute 
after this date would have lapsed and consequently no longer be ‘‘in 
force’’ within the meaning of Article 36 (5). This construction associates 
a correct assumption with a doubtful idea. All declarations made under 
the old Statute have lapsed; but it is obvious that the passage ‘‘still in 
force’’ relies upon a time element and not upon the existence or eventual 
non-existence of the Permanent Court. As Guggenheim puts it: 


. . . les déclarations faites en application de l’art. 36 du Statut de 
la Cour permanente (clause facultative) pour une période non encore 
expirée sont considérées comme comportant acceptation de la juridic- 
tion obligatoire de la Cour international. . . .*° 


Accordingly, Article 36 (5) is applicable in case the old declaration was 
still to run when the state in question acceded to the new Statute. 

The majority argues, quite successfully and logically as it seems, that 
expired treaties or declarations of accession cannot be revived as such; the 
Bulgarian contention that ‘‘. . . a declaration could not wander about in the 
Land of Shades from 1945 to 1955 and then, by the touch of a magic wand, 
come to life’’ ** is certainly justified. It is submitted that the above state- 
ment even applies to states which became parties to the Statute prior to 
April 18, 1946: Article 36 (5), being a provision contained in a different 
treaty, could not, technically speaking, ‘‘transfer’’ anything. The present 
Statute does not constitute a revision of the former but is a new convention 


2613 U.N.C.1.0. Does. 307-308. 

27 Joint Dissenting Opinion, Judgment 180-182. 

28 Judgment 143. 29 Ibid. (emphasis added). 
802 Traité de droit international public 136 (Geneva, 1954). 

81 Quotation from Judge Goitein’s Dissenting Opinion, Judgment 203. 
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which theoretically conflicted with the old one, in the period between Oc- 
tober, 1945, and April, 1946.°° Our contention that Article 36 (5) in 
reality creates an entirely new obligation based on the content of the old 
declaration is strengthened by the fact that, at the time of the signature of 
the Charter, nobody could possibly know whether the Charter and the 
Statute would effectively be ratified by tweny-nine states prior to the disso- 
lution of the Permanent Court. If the Permanent Court had ceased to 
exist before the entry into force of the Charter and Statute, and if Article 
36 (5), by using the expression ‘‘still in foree,’’ envisaged only the declara- 
tions of states which became parties to the Statute prior to the dissolution 
of the old Court (majority opinion), this provision would have no effect 
at all, even on the acceptances of original Members of the United Nations. 
This proves that even states which became parties to the new Statute 
prior to April 18, 1946, technically assumed a new obligation under the 
special conditions of paragraph 5 of Article 36. On the other hand, we 
submit that the original Members could not, by agreement inter se, prevent 
a declaration made under another treaty from expiring; such undertakings 
are res inter alios actae. It must be concluded that the original as well 
as the subsequent parties to the Statute assumed a new obligation at the 
moment of their adherence to the Statute, conceived in the terms of the 
old declaration and for the period it would still have to run under normal 
circumstances. The notion of novation, well known in Roman law and 
perhaps applicable to treaty revision, may serve as in illustration. Ac- 
cording to Monier, it is to be defined as ‘‘. . . une opération juridique 
destinée a éteindre une obligation ancienne et a la remplacer par une obli- 
gation nouvelle . . .’’;** this procedure can take place either by a change 
in the person of the debtor or creditor or, at least in post-classical Roman 
law, by certain modifications in the object of the obligation.** A fortiori, 
we come to the conclusion that in our case, where we are not in presence of a 
mere treaty revision, the old obligation has expired in every case and 
that a new one takes it place as soon as the two conditions laid down in 
Article 36 (5) are fulfilled.*° Thus, the acceptance of this new obligation, 
conceived in the terms of the old, is automatically assumed by the acces- 
sion to the new Statute of states which otherwise satisfy the conditions set 
forth in paragraph 5 of Article 36. The disputed paragraph applies to the 
“parties to the present Statute’’ stricto sensu and contains no provisions 
to the contrary ; it follows logically that every state acceding to the Statute 
and fulfilling the conditions of Article 36 (5) assumes such a new obligation 
—though admittedly the old declarations have lapsed in any event. 

This interpretation is in accordance with the principle of consent dear 
to the majority of the Bench.** It might be added that in its Advisory 

82 This conflict was practically irrelevant: see above, p. 858, and note 19. 

882 Manuel élémentaire de droit romain 282-287, pars. 205-209 (4th ed., Paris, 
1948) ; quotation from p. 282, par. 205. 84 Ibid. 373, par. 206. 

85(1) A state has to be a ‘‘party to the present Statute.’’ (2) Its declaration 
accepting the Optional Clause under Art. 36 of the old Statute must be ‘‘still in foree.’’ 


36 See Judgment 142, referring to the Case of the Monetary Gold removed from 
Rome in 1943, [1954] L.C.J. Rep. 32. The fact that pars. 2 and 5 of Art. 36 were 
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Opinion concerning the International Status of South-West Africa,*" the 
Court held that the United Nations succeeded to the supervisory functions 
of the League in the Mandates system, even though the Charter of the 
United Nations contains no explicit provision to that effect ; without discuss- 
ing this opinion, we note that the view of the Court in the South-West 
African question has been subject to criticism. 

With reason as we believe, the Joint Dissenting Opinion points to the 
striking similarity between Articles 37 and 36 (5)) Statute of the Inter- 
national Court. Article 37 runs as follows: 

Whenever a treaty or convention in force provides for reference of a 
matter to a tribunal to have been instituted by the League of Nations, 
or to the Permanent Court of International Justice, the matter shall, 
as between the parties to the present Statute, be referred to the Inter- 
national Court of Justice. 


In most cases, the binding force of this provision for subsequent parties 
to the Statute can hardly be questioned. The English term ‘‘in force’’ 
used in this provision does not affect the correctness of our deductions, 
since these words refer to the validity of the mentioned treaties as a whole, 
which may remain intact;** only the provisions conferring jurisdic- 
tion upon the Permanent Court have lapsed and are replaced, among 
states parties to the new Statute, by the new obligation contained in 
Article 37. 

The desperate attempts of the dissenting Judges, in particular those of 
Judge ad hoc Goitein, to evidence the continuity stricto sensu of the old 
declarations prove to be the fruit of a legal misconstruction. The state- 
ment that ‘‘Legal intercourse between States—as between individuals— 
abounds in examples of a contractual provision being dormant, and its 
operation suspended, pending the accomplishment of an event by an act 


always regarded in San Francisco ‘‘. .. as two aspects of the same wider question 
at the same meetings, in the same speeches, in the same reports’’ (Joint Dissenting 
Opinion, Judgment 160, referring to 13 U.N.C.I.0. Does. 246-250 and 557-559) en- 
tirely confirms our thesis. 

87 [1950] I.C.J. Rep. 128; 44 AJ.LL. 757 (1950). 

88 The difference between Arts. 36 (5) and 37 is well expressed in the respective 
French versions of these two provisions. Art. 36 (5): ‘‘Les déclarations faites ... 
pour une durée qui n’est pas encore expirée....’’ (The original French text referring 
to ‘‘déclarations qui sont encore en vigueur’’ had ultimately been changed by Com- 
mittee IV/1, undoubtedly in order to emphasize the difference with Art. 37. Cf. p. 857 
above, and note 11.) Art. 37: ‘‘Lorsqu’un traité ou une convention en vigueur... .’’ 
(Emphasis added.) The term ‘‘en vigueur’’ relates to the validity of such conventions 
as a whole. See Cecchetto, ‘‘La posizione dell’Italia rispetto all’art. 37 dello Statuto 
della Corte internazionale di Giustizia,’’ in 39 Rivista di Diritto Internazionale 339- 
343, at 342 (1956): ‘‘L’espressione ‘trattati o convenzioni vigenti’ contenuta nell’ 
articolo 37 deve essere intesa nel senso che il rinvio ha per oggetto trattati che siano 
vigenti nel loro insieme.’’ The wording of Art. 36 (5) merely refers to the expiry of a 
certain period of time. If Art. 36 (5) concerned the validity proprio sensu of the 
declarations, it would say so, by also using the term ‘‘en vigueur.’’ Contra; Cecchetto, 
loc. cit., esp. 343. Apparently, this author does not distinguish the different terms used 
in the French texts of Arts. 36 (5) and 37, and seems to favor a restrictive interpreta- 
tion of Art. 36 (5). 
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of party or some extraneous occurrence’’*® may be exact but misses the 
essential point, at least in a strictly technical sense. A hint of the truth 
can, however, be found in the statement that 


. a short paragraph in a treaty can instill new and vigorous life 
to a treaty or provision of it whose operation is suspended or which had 
ceased to exist. Some treaties, for instance, are automatically dis- 
solved as the result of war; they are resuscitated by a single provision 
of the Treaty of Peace either immediately or under certain conditions 
to be fulfilled in the future.* 

According to the dissenting minority, the acceptance by Bulgaria of the 
compulsory jurisdiction of the International Court of Justice can be ex- 
plained in three different ways: (1) as an act of ratification of a declaration 
previously made but subject to ratification; (2) as a renewal of a former 
declaration; ** (3) as an ‘‘. . . act equivalent to the making of a new 
declaration in the form and with the content of that of 1921 without follow- 
ing the requisite formalities of a declaration of acceptance.’’*? This 
construction seems to be approximately correct for states which acceded to 
the Statute after April 18, 1946, as well as for states which were parties 
prior to that date. 

The statements made in the joint dissent to the effect that ‘‘The object 
of paragraph 5... was precisely to prevent these declarations from 
lapsing with finality for all purposes’’** and that ‘‘Their operation was 
suspended until such time as the declarant State became a party to the 
Statute by being admitted to the United Nations or by virtue of Article 
93 (2) of the Charter,’’ ** although materially correct, are apparently im- 
precise since, from a formal point of view, they are in contradiction with 
the principle ‘‘Pacta tertiis nec nocent nec prosunt.’’ This assertion needs 
further comments. Speaking of suspension of contractual obligations, we 
assume that a new agreement has taken place between several or all parties, 
under the terms of which a certain norm is to be kept moot or ‘‘dormant’’ 
for a limited or unlimited period of time. When the provision re-enters 
into force, its causa derives from the new agreement mentioned above. 
Thus, the suspension is effective only as far as the parties acquiescing in 
it are concerned. In regard to the other co-contractants, the provision 
remains in force if it did not laspe for another reason ; in our case, it ceased 
to exist because of the impossibility of execution and subsequent ineffective- 
ness. The signatories of the Charter being unable to impose such a new 
obligation upon third states, and since they were bound by a new link them- 
selves, no declaration made under Article 36 of the old Statute could be con- 


8° Joint Dissenting Opinion, Judgment 169. 

40 Ibid. (emphasis supplied). 

#1 An expired declaration cannot be renewed. Cf. 1 Lauterpacht’s Oppenheim, Inter- 
national Law 949 (8th ed., London, 1955): ‘‘Renewal of treaties is the term used in 
connection with the prolongation, before their expiration, of such treaties as were con- 
cluded for a limited period of time.’’ This can be done either by a new convention or 
by tacit renewal. 

*? Joint Dissenting Opinion, Judgment 170. 


43 Ibid. 168. 44 Ibid. 166. 
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tinued. It follows that in reality terms like ‘‘transfer’’ and ‘‘suspension”’ 
always imply the replacement of an obligation by another. 

We reluctantly conclude that the majority opinion seems to be in con- 
tradiction not only with the travaux préparatoires and with the well-estab- 
lished principle that a clear text does not need any interpretation,*® but 
also with the requirement of a sound legal construction.*® Nor is the joint 
dissenting opinion technically unobjectionable. Materially, however, we 
agree with a statement made in San Francisco to the effect that 


In a sense . . . the new Court may be looked upon as the successor to 
the old Court which is replaced. The succession will be explicitly con- 
templated in some of the provisions of the new Statute, notably in 
Article 36, paragraph 4... [now paragraph 5]* 


Judges Badawi and Armand-Ugon were of the opinion that paragraph 5 
only applies to declarations made ‘‘. .. for a definite period of time 
...’;3* whereas the former believed that the provision covers only 
original Members of the United Nations, the latter thought that the Court 
should have upheld the first preliminary objection of Bulgaria solely on 
the ground that the old declaration of this state was not made for a definite 
period of time. He pointed out: 


It is not permissible to indulge in extensive interpretation where there 
is nothing to require such an interpretation. The clear and precise con- 
sequences of a text are none other than those intended by that text; 
to seek to attribute other consequences to it presupposed an unjustified 
modification of the text.*® 


The restrictive views of the Bulgarian Government and of Judges Badawi 
and Armand-Ugon were, as we believe, correctly rejected by the joint dis- 
sent.°° Furthermore, the dissenting Judges showed that the Charter of the 
United Nations and the Statute of the International Court have adopted 
a very strict terminology; they concluded that, for this reason, the term 
‘parties to the (present) Statute’’ could not possibly be interpreted as 
meaning ‘‘present parties to the present Statute.’’ The expression used in 
Article 36 (5) has exactly the same meaning as, e.g., in Article 5 (1) of 
the Statute.™ 

Finally, the majority admitted that an application in 1955 of a tran- 


451 Guggenheim, op. cit. 132-133 (Geneva, 1953) and references indicated there. 

46 According to the majority opinion, Art. 36 (5) would have to be read as follows: 
‘‘Declarations made under Article 36 of the Statute of the Permanent Court shall be 
deemed as between parties to the present Statute who have become parties thereto 
prior to the dissolution of that Court to be acceptances of the compulsory jurisdiction 
of the International Court of Justice. ...’’ Quotation from Joint Dissenting Opinion, 
Judgment 157-158. 4713 U.N.C.I.0. Does. 384. 

48 Separate opinion of Judge Badawi, Judgment 148. This Judge was also of the 
opinion that Art. 36 (5) could only apply to original Members of the United Nations 
and thus rejected the alternative argument of the majority, whereas Vice President 
Zafrulla Khan thought that only the second alternative was correct. Judgment 146. 

49 Ibid. 155. 

s0Cf. Joint Dissenting Opinion, Judgment 192-193, mentioning, inter alia, the 
Persian declaration of 1930. 51 Judgment 177-178. 
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sitional provision such as paragraph 5 of Article 36 would be unreason- 
able; Judges Lauterpacht, Koo and Spender made the pertinent objection 
that the admission of Bulgaria and other states to the United Nations 
had been delayed for purely political reasons; political elements cannot 
be taken into account by the Court. 

Thus, the general system provided for in Article 36 (5) may be summed 
up as follows. Those states are or were subject to the compulsory jurisdic- 
tion of the I.C.J. who are: 


(a) Original Members of the United Nations having made a declaration 
under Article 36 of the old Statute whose time limit had not yet 
expired. 

(b) States having made such a declaration and which had become Mem- 
bers of the United Nations or parties to the new Statute prior to 
April 18, 1946. 

(ec) States having made such a declaration which became Members of 
the United Nations after that date, former Members of the League 
or not. 

(d) Non-Members of the United Nations having made a similar declara- 
tion which became parties to the Statute after the above date, former 
Members of the League or not; cumulative application of Article 
36 (5) of the Statute and Article 93 (2) of the Charter. 


All the other Members of the United Nations or parties to the new Statute 
are not subject to the compulsory jurisdiction of the International Court 
unless they accept the Optional Clause in accordance with Article 36 (2) 
of the Statute. 


INTERNATIONAL PRACTICE 


The requirements of Article 36 (5) had been fulfilled by the following 
states: Australia, Bolivia, Brazil, Canada, Colombia, Denmark, the Domini- 
ean Republic, Great Britain, Haiti, India, Iran, Luxembourg, The Nether- 
lands, New Zealand, Norway, Panama, Paraguay, El Salvador, the Union 
of South Africa and Uruguay.®? Nine states had made declarations which 
were still to run and were neither original Members of the United Nations 
nor parties to the new Statute prior to the dissolution of the old Court 
which supposedly took place on April 18, 1946: Bulgaria, Estonia, Finland, 
Ireland, Latvia, Portugal, Sweden, Switzerland and Thailand.** Whereas 
Latvia and Estonia no longer existed, the periods provided for the declara- 
tions of Ireland, Sweden, Switzerland and Finland ** expired before these 
countries became Members of the United Nations or parties to the Statute 
of the Court. Thus, only Bulgaria, Portugal and Thailand remained. 

(1) As far as Portugal is concerned, the Court cautiously omitted to 
touch upon our problem in the Case concerning Right of Passage over 

52Cf. Engel, ‘‘ The Compulsory Jurisdiction of the International Court of Justice,’’ 
40 Georgetown Law Journal 41-66, at 50-51 (1951-1952). 

8 See Joint Dissenting Opinion, Judgment 184. 


‘Finland is omitted in the enumeration made by the Joint Dissenting Opinion, 
Judgment, ibid. 
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Indian Territory®® Five days after her admission to the United Nations, 
Portugal made a new declaration restricting her unconditional acceptance 
of December 16, 1920, which was to be valid for an unlimited period of 
time, by a few important reservations.°® Portugal based her ‘‘new dec- 
laration’’ on Article 36 (2). It is rather doubtful whether she had the 
right to act in such a way: Can an acceptance given for an unlimited 
period of time subsequently be either unilaterally withdrawn’ or re- 
stricted by reservations? 

(2) On May 3, 1940, Siam renewed her acceptance of the Optional 
Clause under the old Statute for a period of ten years. She became a 
Member of the United Nations on December 16, 1946, approximately eight 
months after the dissolution of the Permanent Court. If the thesis advo- 
cated by Bulgaria and accepted by the majority of the Court were correct, 
Article 36 (5) would not be applicable. However, Thailand was listed in 
the Yearbooks of the Court 1946-1950 as a state subject to the compulsory 
jurisdiction of the new Court on the basis of Article 36 (5).°° In addition, 
she ‘‘. . . renewed her acceptance for another ten years.’’*® Prima facie, 
this leads to the following explanation: Since Thailand could not renew 
her own declaration, which had lapsed on April 18, 1946, she must have 
renewed something else, namely, her acceptance of the new Court’s jurisdic- 
tion of December 16, 1946 (date of Thailand’s admission to the United 
Nations), by virtue of Article 36 (5). The fact that Thailand called 
her ‘‘renewal’’ a ‘‘Declaration’’ and naturally based it on paragraph 2 of 
Article 36, does net clarify the issue. Nor is it absolutely certain that the 
use of the word ‘‘renewal’’ by the I.C.J. Yearbooks and by the minority 
opinion faithfully reflects the attitude of the Siamese Government in rela- 
tion to the scope of Article 36 (5), though it never raised protestations 
against such an interpretation. Thus, the case of Thailand is not entirely 
conclusive. 


55 Portugal v. India (Preliminary Objections), [1957] I1.C.J. Rep. 125. Since the 
pleadings of the case are not yet available, we do not know whether the issue was 
effectively raised by the parties. 

56 Admission of Portugal to the United Nations: Dee. 14, 1955; ‘‘new’’ declaration 
of Dec. 19, 1955. 

57 See Rosenne, The International Court of Justice 322-323 (Leiden, 1957). The 
circumstances under which such declarations may be terminated are far from being 
clear. Cf. Hambro, ‘‘Some Observations on the Compulsory Jurisdiction of the Inter- 
national Court of Justice,’’ in 25 Brit. Yr. Bk. of Int. Law 133-157, at pp. 142-143 
(1948), where the case of Paraguay under the League of Nations is mentioned; see also 
Hudson, The Permanent Court of International Justice 1920-1942, p. 476 (New York, 
1943), and Kelsen, ‘‘ Withdrawal from the United Nations,’’ in 1 Western Political 
Quarterly 29-43, at 35-37 (1948). 

58 1946-1947 I.C.J. Yearbook 112, esp. note 1 (qualifying Siam’s acceptance under 
the old Statute as ‘‘ Declaration made under Article 36 of the Statute of the Permanent 
Court and deemed to be still in force [Article 36, 5 of the Statute of the present 
Court]’’). 1947-1948 ibid. 38; 1948-1949 ibid. 37; 1949-1950 ibid. 41. It goes 
without saying that the Yearbooks published by the I.C.J. are not authoritative and 
do not involve the Court’s responsibility. 

59 Joint Dissenting Opinion, Judgment 182 (emphasis supplied). Cf. also 1950- 
1951 L.C.J. Yearbook 203. 
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(3) Finally, we ought to mention a resolution adopted on November 
14, 1957, in which the General Assembly 


. . . 1. Draws the attention of the States which have not yet accepted 
the compulsory jurisdiction of the Court in accordance with Article 
36, paragraphs 2 and 5 of the Statute, to the desirability of the greatest 
possible number of States accepting this jurisdiction with as few reser- 
vations as possible.® 


It could well be objected that the resolution referred to above extends to 


Members of the United Nations only, but in this case, the reference to para- 
graph 5 would make little sense. 


OPINIONS OF WRITERS 


As far as our problem is concerned, most writers are either silent or 
make ambiguous statements; as, for instance, Goodrich and Hambro: 


A new paragraph 4 [actually 5] was intended to preserve declara- 
tions made under Article 36 of the old Statute for periods of time 
which have not yet expired, and to make these declarations applicable 
to the jurisdiction of the new Court.” 


Kelsen confines himself to the observation that ‘‘Some of these declarations 
are now in force under the new Statute in accordance with paragraph 5 
of Article 36 .. .’’ ®? Kerno declares: 


... le Secrétaire Général est le dépositaire des déclarations faites 
conformément a l’article 36 du Statut de la Cour permanente. . 
Ces déclarations sont loin, on le sait, d’avoir perdu leur valeur 
d’actualité: d’aprés article 36, paragraphe 5, du présent Statut, elles 
sont considérées comme comportant acceptation de la juridiction de la 
Cour.®* 


However, more explicit comments have been made in regard to our 
famous paragraph 5 which grosso modo confirm our view. According to 
Hambro, 


It was furthermore provided in Article 36, paragraph 5, of the Statute 
that those States which had accepted the compulsory jurisdiction under 
the Statute of the Permanent Court should also be bound under the 
new Statute, in so far as their declarations would still have retained 
their validity in regard to the old Court. There are to-day seventeen 
States bound by the Optional Clause in this way.** 


An identical theory is professed by Engel: 


As it [Article 36 (5)] aims at preserving ® declarations made under 
the old Statute and as it contains no express limitations to this effect, 
there is no reason why its application should be restricted to the 


60 General Assembly, Resolutions, 1946-1949, Res. 171 (II), p. 104 (emphasis added). 

61 Charter of the United Nations 480 (2nd ed., Boston, 1949). 

62 The Law of the United Nations 524. 

68 ‘*L’Organisation des Nations Unies et la Cour Internationale de Justice,’’ in 78 
Hague Academy Recueil des Cours 511-574, at 558 (1951, I). 

64‘*The Jurisdiction of the International Court of Justice,’’ in 34 Grotius Society 
Transactions (1948) 127-140, at 128 (London, 1949, emphasis supplied). 
65 ‘‘Preservation’’ in the material sense. 


, 

S 
i@ 

yn 

ig 

T- 

3 

so 

k, 

val 

er 

ont 

nt 

ye8 

nd 


868 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 54 


declarations of those States which were parties to the Statute at 
the time of the adoption of the Charter or of the latter’s entry into 
force or its ratification by all 51 signatories. It is thus submitted 
. that the declarations made under Article 36 of the old Statute 
by States which become parties to the Statute at whatever date are to 
be considered by the parties to the Statute as acceptances of the com- 
pulsory jurisdiction of the new Court provided the declarations are 
still in foree at the time those States become parties to the new 
Statute. 
This author too emphasizes the analogy with Article 37,°* which also con- 
tains the principle of indirect conferment of jurisdiction by virtue of 
**succession.’’ 

The most authoritative statements in the matter certainly come from 
Judge Manley O. Hudson, who was not only a member of the Washington 
Committee of Jurists but also an informal representative of the Permanent 
Court of International Justice in Committee 1V/1.° After having pointed 
out that, for many reasons, the old Court could not be continued as such, 
he says: 


On the other hand, declarations made by the following States under 
Article 36, which were also in force on October 24th, 1945, will not be 
covered by the provision unless these States become parties to the new 
Statute: Bulgaria, Finland, Ireland, Portugal, Siam, Sweden and 
Switzerland.”° 


Concerning Article 37, Hudson comments: 


The changes in this Article were designed to preserve ™ some of the 
jurisdiction of the Permanent Court for the new Court. Many scores 
of treaties have been concluded conferring jurisdiction on the Perma- 
nent Court. To the extent that the parties to such treaties are parties 
to the new Statute the provision will effectively transfer this jurisdic- 
tion to the new Court; to the extent that the parties to such treaties 
are not parties to the new Statute a transfer is not effected without 
further action or negotiations. Hence, some of the provisions for the 
Permanent Court’s jurisdiction may lapse.” 


CoNCLUSION 


As can be seen, the issue before the World Court in the Aerial Incident 
Case (Israel v. Bulgaria) was a difficult one. Both the majority and the 
minority opinion having undeniable merits, the foregoing considerations 
were merely designed to clarify and to amplify several problems of a 
contractual nature underlying the dispute. Although we adopted some 
important features of the majority opinion, our views coincide in their 
result with those advocated by Judges Lauterpacht, Koo and Spender. 

66 Loc, cit. 49 (emphasis added). 67 Ibid. at 50. 

68 This term also may be used in the material sense only. 

69 Together with Guerrero, last President of the old, and first President of the new, 
Court. 

70 Loc. cit., in 40 A.J.1.L. at 34 (1946). Concerning Siam, see also Hudson, loc, cit., in 
41 A.J.I.L. at 10 (1947). 71 Cf. note 65 above. 

72 Loc. cit., 40 A.J.I.L. at 34-35 (1946). The terms ‘‘transfer’’ and ‘‘lapse’’ should 
not be taken literally. 
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EDITORIAL COMMENT 


DURATION OF EXECUTIVE AGREEMENTS 


The question of the duration of executive agreements made by the 
United States was raised in connection with the recent negotiations be- 
tween the United States, the United Kingdom and the Soviet Union for 
the suspension of nuclear tests. At his news conference on March 25, 
1960, Secretary of State Christian A. Herter was asked whether ‘‘this 
administration’’ could ‘‘unilaterally agree to a moratorium and have this 
moratorium binding on the next administration from a legal point of 
view.’’ Mr. Herter replied that it was ‘‘a legal matter,’’ that he ‘‘would 
not want to give the answer to at this time,’’ and added that the matter 
was ‘‘being looked into.’’! Four days later, President Eisenhower and 
Prime Minister Macmillan jointly declared that as soon as a treaty for the 
prohibition of certain nuclear tests had been signed and arrangements 
made for co-ordinated research on control methods for ‘‘events below a 
seismic magnitude of 4.75, they will be ready to institute a voluntary 
moratorium of agreed duration on nuclear weapons tests below that 
threshold, to be accomplished by unilateral declaration of each of the three 
powers.’’ They added that ‘‘once the treaty is signed, ratification will 
have to follow the constitutional processes of each country.’’? This 
declaration could be interpreted as an assertion by the President of his 
power to enter into a binding executive agreement (in the form of simul- 
taneous ‘‘unilateral’’ declarations) ‘‘of agreed duration’’ for a moratorium 
on nuclear tests. On the following day, however, at his news conference, 
the President seems to indicate that he could not bind his successor to such 
a moratorium. Referring to the joint declaration, he said: 


You will reeall that the agreement [sic] said that there would be uni- 
lateral pronouncement, unilateral action, and therefore it would be 
Presidential action. I think, my own idea is, that any successor 
would have the right to exercise his own judgment in the matter. 
Every Government understands the powers and limitations of each of 
the individuals who is responsible for negotiating. Therefore, while 
you would remind the other governments, it would practically be un- 
necessary for me to say that in our country we do have a separation 
of powers and, therefore, under a situation where you have a volun- 
tary, simultaneous and voluntary renunciation of testing for a stated 
period, if that period went beyond your own term of office, I per- 
sonally think it would have to be reaffirmed by a successor, if it were 
to be effective. 

Now, I haven’t asked the Attorney General for a specific ruling on 
this point, but I shall do that as soon as I can. That is my own feeling; 
that would be the answer.* 


+42 Dept. of State Bulletin 547, at 548 (1960). 
* Joint Declaration on Tests, March 29, 1960. Ibid. 587-588 (1960). 
*New York Times, March 31, 1960, p. 14. 
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In his remarks, the President stressed the ‘‘unilateral’’ character of the 
proposed action and did not specifically refer to the international binding 
effect of such action. Confusion was inherent in applying the terms 
‘‘voluntary’’ and ‘‘unilateral’’ to abstention of ‘‘agreed duration.’’ His 
remarks, however, would be devoid of significance if they were to be in- 
terpreted as referring merely to a declaration of executive policy not in- 
tended to be internationally binding on the United States, for the Presi- 
dent always has the power to reverse mere executive policy, his own 
as well as his predecessor’s. The duration of a particular Presidential 
term of office has nothing to do with the existence of this power. That the 
issue was one of the power to bind the United States internationally by an 
executive agreement appears to have been recognized by Secretary Herter 
at his news conference of April 8, 1960. In reply to a question in which 
it was pointed out that ‘‘practically all of the Democratic presidential 
candidates have indicated a willingness’’ to have a commitment made which 
would extend beyond the end of President Eisenhower’s term, he said: 


I think that the President’s limitations still exist. . . . from the point 
of view of his legal ability to bind the United States for a longer 
period of time, I think that this still remains within his own term. 


He added that he could not say whether the President had obiained a 
ruling from the Attorney General on this matter.‘ 

If Secretary Herter’s remarks expressed a considered view that the 
President cannot bind the United States by an executive agreement beyond 
his term of office, the Secretary’s position finds no support in the pre- 
viously published views of the Department of State or in principles of 
international law, is utterly at variance with historical practice of long 
standing, and may have regrettable consequences for the United States 
and the rest of the world. It throws doubt on the validity and effective- 
ness of a powerful instrument of American foreign policy and of many 
rights and privileges of the United States abroad. 

It is unnecessary here to point out the large number of executive agree- 
ments to which the United States purports to be a party. Many of these 
agreements have been made pursuant to Congressional authority; but 
many others have been concluded by the President on his own authority.* 
The Department of State has never denied the binding force of either cate- 
gory of agreements. With reference to a 1936 exchange of notes with 
Panama in which the United States undertook to continue a policy of 
equality of opportunity and treatment as to employment, the Department 
in 1950 advised the Secretary of Defense that in international law 
“*treaties and executive agreements are alike, and both constitute equally 


442 Dept. of State Bulletin 641, at 646 (1960). 

5 See, in general, McClure, International Executive Agreements (1941); MeDouga! 
and Lans, ‘‘Treaties and Congressional-Executive or Presidential Agreements, Inter 
changeable Instruments of National Policy,’’ 54 Yale Law Journal 181 and 534 (1945 
J. F. Dulles, Address before the American Bar Association, Boston, August 26, 199 
29 Dept. of State Bulletin 307, at 308-309 (1953). 
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binding obligations on the Nation.’’* Published records do not indicate 
that the United States has ever denied the binding force of an executive 
agreement on the ground of Presidential succession. 

Many executive agreements have been expressly of longer duration than 
the Presidential term during which they were made. An outstanding 
example is the agreement of April 6, 1939, with the United Kingdom which 
provides for joint control of Canton and Enderbury Islands during a 
period of at least fifty years.’ The Air Transport Agreement with Canada 
of August 18, 1939, was concluded for two years; after the expiration of 
two years, it was terminable on six months’ notice. The United States 
thus purported to be absolutely bound by the agreement well into the suc- 
ceeding Presidential term. In 1940 and 1941, by two executive agreements, 
the United States obtained leaseholds, on certain conditions, in British 
possessions for a period of ninety-nine years. The practice thus exempli- 
fied is by no means of recent origin or a peculiarity of Democratic Ad- 
ministrations. In 1860, the United States and Great Britain agreed to 
establish ‘‘joint occupancy’”’ of disputed San Juan Island by military de- 
tachments of specified maximum strength until the question of the sov- 
ereignty of the entire island ‘‘shall be amicably settled.’’*® This arrange- 
ment, which by its terms could (and did) bind the United States for a 
period exceeding one Presidential term, remained in force until the ques- 
tion of sovereignty over the island was definitively settled by the arbitral 
award of October 21, 1872.7 It was recognized as a ‘‘convention’’ in a 
judicial decision.1? Between 1882 and 1896, several agreements with 
Mexico concerning the pursuit of Indians across the border were made, 
without Congressional authorization, expressly under the President’s as- 
serted constitutional power to allow the passage of foreign troops ‘‘with- 
out the consent of the Senate.’’?* These agreements granted the re- 
ciprocal privilege of passage of troops across the boundary line. Several 
of these agreements were made for periods which overlapped, or could 
overlap, two Presidential terms. Thus, the agreement of October 31, 1884, 
made a few days before the Presidential election which replaced a Republi- 
can Administration by a Democratic one, was to remain in force for one 


® Under Secretary of State to the Secretary of Defense, Jan. 17, 1950. U.S. Depart- 
ment of State, The Law of Treaties As Applied by the Government of the United 
States of America 224 (mimeographed, March 31, 1950). 

* Exeeutive Agreement Series 145. 

8 Executive Agreement Series 159; see also the Air Transport Agreement with 
France of July 15, 1939 (Executive Agreement Series 153), which was terminable on 
two years’ notice. The practice of making executive agreements on air transport is 
recognized, but not specifically authorized, by statute. See Lissitzyn, ‘‘The Legal 
Status of Executive Agreements on Air Transportation,’’ 17 Journal of Air Law and 
Commerce 436 (1950) and 18 ibid. 12 (1951). 
® Executive Agreement Series 181 and 235. 

10 McClure, op. cit. note 5 above, pp. 71-72 and sources there cited. 
111 Malloy, Treaties, Conventions, ete. 716-717 (1910). 

12 Watts v. United States, 1 Wash. Terr. (N.S.) 288 (1870). 

181 Malloy, op. cit. 1144, 1145, 1157, 1158, 1162, 1170, 1171, 1177. 
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year.’** The agreement signed on November 25, 1892, after an election 
in which the Democratic candidate defeated the Republican incumbent, but 
while the latter was still in office, was to remain in force as long as the 
‘*Kid’’ uprising of Apache Indians lasted, but not over one year.*® The 
**Kid’’ proved difficult to subdue, and another agreement was made on 
June 4, 1896 (another election year), which was to remain in force until 
**Kid’s band’”’ had been exterminated or rendered obedient.*® A com- 
mercial agreement concluded with Spain in 1906 was extended by an ex- 
change of notes in April, 1924, until May 5, 1925, i.e., into the next Presi- 
dential term.’ 

Numerous executive agreements provide for their own termination upon 
the expiration of a specified period of time after one of the parties has 
given notice of intention to terminate. For example, the Air Navigation 
Arrangement concluded with The Netherlands by an exchange of notes on 
November 16, 1932 (i.e., after an election in which the incumbent Republi- 
ean President was defeated), provides for termination on sixty days’ 
notice."* This agreement is listed as being in force in 1960.1° An Air 
Transport Agreement made with Colombia in 1929 and terminable on 
ninety days’ notice *° was held binding in 1946 by the Civil Aeronautics 
Board in a decision approved’ by the President.2* An aerial mapping 
agreement with Brazil concluded on June 2, 1952, provides for termination 
on eighteen months’ notice.*® The Eisenhower Administration has made 
many such agreements, some shortly before elections. For example, the 
Air Transport Agreement with India, signed on February 3, 1956, provides 
for a year’s notice of termination.** Provisions for termination upon the 
expiration of a stated period after notice clearly imply that the United 
States, even under a new President, remains bound at least for that period. 
They are thus inconsistent with the notion that executive agreements cease 
to be binding the moment a new President takes office. 

Not infrequently executive agreements also provide for termination upon 


14 1158. 15 Ibid. 1171. 

16 Ibid. 1177. 

174 Trenwith, Treaties, Conventions, ete. 4639-4640 (1938). 

18 U.S. Department of State, Press Releases, Weekly Issue No. 168, Dec. 17, 1932, 
p- 433. 

19 U.S. Department of State, Treaties in Force . . . on January 1, 1960, p. 123. 

202 U.S. Foreign Relations (1929) 882-884. 

21 Colombian Airlines, Air Carrier Permits, 7 C.A.B. 149 (1946). In 1959 the Board, 
in a decision approved by the President, held binding the ‘‘Bermuda’’ Air Services 
Agreement with the United Kingdom of Feb. 11, 1946 (T.I.A.S., No. 1507), British 
Overseas Airways Corporation, C.A.B., Orders, No. E-14332 (1959). For some other 
decisions of the Board recognizing the validity of various executive agreements on air 
transportation, see Lissitzyn, loc. cit. note 8 above. 

223 U.S. Treaties 4838. 

287 ibid. 275. Cf. the amendment of the ‘‘Bermuda’’ Air Services Agreement with 
the United Kingdom, concluded on Oct. 30, 1956, 7 U.S. Treaties 2934. The ‘‘Bermuda’’ 
Agreement of February 11, 1946 (T.I.A.S., No. 1507) is terminable on twelve montlis’ 
notice. 
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the enactment of inconsistent legislation.** Such provisions protect the 
United States from the danger of being unable to perform, because of in- 
consistent national law, a valid and binding international obligation. But 
there does not appear to be a single agreement which expressly limits its 
own validity to the Presidential term of office. The notion that a Presi- 
dent ‘‘cannot bind his successor’’ by an executive agreement is inconsistent 
with the principle that international agreements are binding upon states as 
subjects of international law rather than upon the individual officeholders 
who conclude them. 

The dangers of this notion should be evident. It may not only inhibit 
the Government of the United States from entering into a needed com- 
mitment, but may serve to weaken the nation’s rights and privileges under 
many existing instruments. It enables other governments to contend with 
some show of reasonableness that they cannot be expected to regard as 
binding upon them agreements which become terminable at will by the 
United States whenever a new President assumes office.*> Foreign govern- 
ments may further be tempted to argue by analogy that they, too, are not 
bound by commitments, other than formal treaties, into which their 
predecessors have entered. In view of the important réle which agree- 
ments of lesser formality than treaties now play in world affairs, the re- 
sults could be damaging to international stability as well as to the national 
interest of the United States. 


O. J. Lissirzyn 


24See, e.g., the 1924 most-favored-nation agreements with the Dominican Republic 
and Guatemala, 4 Trenwith, op. cit. note 17 above, pp. 4088 and 4298; Air Navigation 
Agreement with Germany, 1932, Executive Agreement Series 38; Air Navigation 
Agreement with the Irish Free State, 1937, Executive Agreement Series 110. 

25It is well to remember that the rights of the United States in Berlin rest largely 
on executive agreements concluded by previous Administrations. 


NOTES AND COMMENTS 


DECISIONS ON INADMISSIBLE APPLICATIONS BY THE EUROPEAN 
COMMISSION OF HUMAN RIGHTS 


By March 1, 1960, the European Commission of Human Rights had 
received 715 applications submitted under provisions of the European 
Convention for the Protection of Human Rights and Fundamental Free- 
doms and the additional Protocol. Two of these were referred to it by 
one High Contracting Party against another? and, in accordance with 
Articles 24 and 25 of the convention, the Commission was obliged to hear 
these applications. 

The remaining applications were referred to it by individuals against a 
High Contracting Party in respect to an alleged violation of the convention. 
During the preparatory work preceding the adoption of the convention 
and the establishment of the Commission, fears were expressed that recog- 
nition of the right of individual recourse to an international tribunal 
might be abused and lead to consequent embarrassment to the Contracting 
Parties. It was decided that the Commission would have the power to 
declare any individual application inadmissible without referring it to the 
Contracting Party involved. The rules of procedure of the Commission 
were designed to speed the examination of applications with regard to 
their admissibility, thereby protecting governments from abuses due to a 
large number of applications being accepted.* Thus, out of the 713 indi- 
vidual applications submitted between July 5, 1955, and March 1, 1960, 
710 have been declared inadmissible. 

The convention has been hailed as a major step forward in international 
law, since an individual can institute a case against his own government 
or a foreign government before an international tribunal. However, the 
applications which have been declared inadmissible, thus denying the indi- 
vidual further hearing before an international tribunal, form by far the 
most significant part of the jurisprudence of the Commission. Then, too, 
the three individual applications which have been deciared admissible 
have not yet been finally settled, either through conciliation brought about 
by the Commission, by decision of the Council of Ministers or adjudication 
by the year-old Court.* 

1The Convention as signed appears in 45 A.J.I.L. Supp. 24 (1951). The Protocol 
is discussed by D. P. Myers, and Articles 1-3 are quoted in a note in 48 A.J.I.L. 299 
(1954). 

2Greece v. United Kingdom. Both applications, one concerning violations of human 
rights under the emergency measures instituted by the British on Cyprus and the other 
concerning behavior of British troops there, were terminated on the request of Greece 
following the Cyprus settlement in February, 1959. 

8D. P. Myers discussed certain procedural aspects of the submission of applications 
to the Commission in 50 A.J.I.L. 949 (1956). 


* Members of the Court took the oath of investiture at the Tenth Anniversary Session 
of the Council of Europe in April, 1959. 
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The Commission has issued a collection of its decisions up to December 
31, 1957, and in so doing has classified them under eleven titles covering 
the principal aspects of the Commission’s jurisprudence.’ A brief exami- 
nation of the type of cases handled under each of these titles will indicate 
the formulae the Commission may be expected to apply in the future. 

Article 26 of the convention provides that ‘‘the Commission may only 
deal with the matter after all domestic remedies have been exhausted ac- 
cording to the generally recognized rules of international law... .’’ 
Under Article 27 the Commission is bound to reject any petition referred 
to it which it considers inadmissible under Article 26. A rather high 
proportion of the decisions declaring individual applications inadmissible 
have been based partly or wholly on the ground that all domestic remedies 
had not been exhausted. 

The Commission has found that domestic remedies have not been ex- 
hausted when an individual has failed to appeal to a higher court or 
Supreme Court.® In addition, the Commission may consider that if an 
applicant has appealed to a higher national court on the merits of the 
ease, while claiming a procedural violation of his rights by a lower court, 
he has not exhausted all domestic remedies unless he also appeals on the 
latter grounds. The Commission has in no case found that there were 
special circumstances which would prevent an individual from exhausting 
all domestic remedies. 

Applications grouped under the second title are those which the Com- 
mission has rejected on the ground that a period of six months from the 
date on which the final decision was taken in a domestic court had elapsed 
(Article 26). Few applications have been rejected for this reason. When 
an individual has employed a number of means simultaneously in at- 
tempting to settle his claim, he may inadvertently allow a period in excess 
of six months to elapse from the time a decision is rendered by a court 
which the Commission subsequently decides is the highest court of appeal 
in respect to his application.’ 

The convention was not meant to have retroactive effect and the Com- 
mission has strictly observed that principle. A considerable number of 
individual applications have been declared inadmissible partly or wholly 
because of the limitation ratione temporis. Naturally a number of these 
applications are based on alleged violations of human rights by the Nazis 
during the second World War. However, there have been a number of 
other applications, some relating to the period preceding the war and 
others to the subsequent period. The Commission has declared inadmis- 
sible individual applications referring to essential facts which occurred 

5 European Commission of Human Rights. Documents and Decisions 1955-1956- 
1957 (The Hague: Martinus Nijhoff, 1959. Hereinafter cited as 1 Documents and 
Decisions). A. MeNulty and M. Eissen, two Council of Europe officials, also discuss 
these decisions in Journal of International Commission of Jurists, Spring-Summer, 
1958, pp. 198-223. They employ a slightly different classification. 

®Such cases have often involved a failure to appeal to the Federal Constitutional 


Court (Bundesverfassungsgericht) of the German Federal Republic. 
7 Decision No. 188/56. 1 Documents and Decisions 174. 
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prior to the entry into force of the convention or protocol in respect of a 
Contracting Party against which claim was made. At present only one 
of the 15 Contracting Parties has not yet ratified these instruments.® 
Under the fourth title are applications from individuals which have 
been rejected because of the limitation ratione personae. Article 25 states: 


the Commission may receive petitions addressed to the Secretary- 
General of the Council of Europe from any person, non-governmental 
organization or group of individuals claiming to be the victim of a 
violation by one of the High Contracting Parties of the rights set 
forth in this Convention. .. . 
With regard to the limitation ratione personae concerning applicants, the 
Commission has had to define what is meant by the word ‘‘victim.’’ The 
applicant may be either a near relative of the victim or even a third party 
who submits the application on his own initiative, but the violation must 
be prejudicial to him or he must have a personal interest in the termina- 
tion of the violation. In addition, the victim must be unable to act in his 
own defense. Applicants have been obliged to go to great lengths to prove 
that they have been empowered or ought to act en behalf of the victim. 

On the other hand, applications have been declared inadmissible ratione 
personae, if the respondent is other than a High Contracting Party, which, 
according to the Commission Secretariat, ‘‘must be understood to mean a 
Member State of the Council of Europe that has signed and ratified the 
Convention and/or Protocol.’’® Applications against states that are not 
members of the Council of Europe have been rejected, as well as applica- 
tions against those members which have signed but not ratified the eonven- 
tion or protocol. As has been mentioned, only one state remains in this 
category. 

Finally, applications which are in fact directed against individuals 
cannot be considered acceptable under the terms of Article 19. Ap- 
parently no applications have raised the difficult question of whether a 
state official was acting in an official capacity or as a private individual. 

Under the fifth title the Commission has rejected applications which, 
according to Article 27 (1) (b), are ‘‘substantially the same as a matter 
which has already been examined by the Commission .. . if [they con- 
tain] no relevant new information.’’ Individuals, whose initial applica- 
tions have been rejected, have reapplied to the Commission complaining of 
the same facts. Although the Commission has rejected the second appli- 
cation if it is found to be substantially the same, it does feel that the 
nature of its functions and powers obliges it to examine carefully the second 

8 France has not yet ratified, probably because it wishes to prevent a flood of 
applications from being submitted by Algerians. Decisions of the Commission re- 
jecting applications because of lack of ratification are in fact made by virtue of the 
limitation ratione personae. 

Although the Saar, as an associate member of the Council of Europe, had signed 
and ratified the Convention and Protocol, it did not recognize the right of individual 
recourse to the Commission. Therefore prior to the political integration of the Saar 


into the Federal Republic of Germany on Jan. 1, 1957, applications against it were 
rejected. 91 Documents and Decisions 166. 
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application to decide on its similarity. However, even if new legal argu- 
ments and fresh information are produced, the Commission has held that, 
insofar as the legal facts constituting the foundation of the right previously 
invoked by the individual were not altered and that the legal arguments 
had already been examined ex officio,’® the applications might be rejected 
because of basic similarity. 

Some applications have been rejected for a sixth reason, the abuse of 
the right of petition. Although the convention does not lay down specific 
rules for the form and method of presenting individual applications, other 
than that they be addressed to the Secretary General of the Council of 
Europe (Article 25) and that they shall not be anonymous (Article 27 
(1) (a)), the rules of procedure of the Commission provide, and the Com- 
mission itself has established, procedures which it considers are ‘‘liberal’’ 
and flexible. If an applicant does not observe these rules of procedure, 
this may amount to abuse of the right of recourse due to persistent negli- 
gence in providing the Commission with the essential information in- 
dispensable for the examination of his application. Thus applications 
have been rejected because the request was in the form of a single and brief 
letter. 

In order to make the convention an effective instrument for the pro- 
tection of human rights, it was wisely decided to limit the list of rights 
and freedoms protected in order that the Contracting Parties would not 
be committed to such a general statement as the Universal Declaration 
of Human Rights, and so that enforcement would be feasible. Under the 
seventh title, decisions are grouped in which the Commission has declared 
applications inadmissible on the ground that they were based on a claim 
to rights and freedoms not guaranteed in Section I of the convention and 
the first three articles of the protocol. Among the rights which the Com- 
mission has decided are not set forth in the convention are the right 
to nationality, the right to exercise a profession and the right to take 
up residence within the territory of a state other than the state of which 
one is a national. However, this interpretation does not mean that the 
applicant is obliged to invoke a specific article or a specific right included 
in the convention. If the Commission finds the subject of the complaint 
is within the scope of the convention, it will not declare the application 
unacceptable on the ground that no specific article is cited. The Commis- 
sion may make an ez officio examination to determine if that is the case. 

Article 17 of the convention, which states: 

Nothing in this Convention may be interpreted as implying for 
any state, group or person any right to engage in any activity or 
perform any act aimed at the destruction of any of the rights and 
freedoms set forth herein or at their limitation to a greater extent 
than is provided for in the Convention 

has provided the eighth title under which one important case has been 
decided. This was an application introduced by the German Communist 
Party against the Federal Republic of Germany on February 11, 1957. 


10 See below, discussion of title eleven, ex officio examination. 
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The dissolution and prohibition of the Party had been ordered on August 
17, 1956, by the Federal Constitutional Court on the motion of the German 
Government. The applicants invoked Articles 9, 10 and 11 of the con- 
vention, and the Commission weighed the provision of Article 17 against 
those arguments put forward by the applicants. Turning to the prepara- 
tory work preceding its establishment, the Commission found that the 
convention was designed to safeguard the rights listed in it by protecting 
the free operation of democratic institutions. It is necessary to prevent 
totalitarian elements from using the rights guaranteed in the convention 
for their own ends, 7.e., the suppression of human rights. The Commission 
also found similar motivation behind Article 21 of the Basic Law of the 
Federal Republic under which the Party had been banned. 

The question before the Commission was to decide whether the Com- 
munist Party had committed acts or engaged in any activity such as de- 
scribed in Article 17. Despite the fact that its current activities were 
constitutional, the Party had not renounced its traditional objectives of 
establishing the Communist social system by means of proletarian revolu- 
tion and the dictatorship of the proletariat. By the applicants’ own ad- 
mission, the dictatorship of the proletariat would establish a regime 
incompatible with the convention, since it would entail the destruction of 
many of the rights and freedoms guaranteed. Having found that the 
organization and operation of the German Communist Party was an 
activity described by Article 17, the Commission decided that an applica- 
tion by the German Communist Party could not rest on any provision of 
the convention. In effect the decision of the Commission supported that of 
the Federal Constitutional Court. 

The ninth title is perhaps the most useful one in controlling the number 
of cases likely to come before the Court. Article 27 (2) of the convention 
provides that 


the Commission shall consider inadmissible any petition submitted 
under Article 25 which it considers . . . manifestly ill-founded. 


Most of the decisions of the Commission have been based on a finding that 
a given law of one of the High Contracting Parties does not in any way 
contravene the guarantees set forth in the convention. Other questions 
have arisen under the guarantees of Article 6 of the convention which 
provides for the right to the proper administration of justice. With re- 
gard to claims arising under Article 7 concerning the ‘‘rule of the re- 
strictive interpretation of repressive legislation,’’ the Commission has 
found applications manifestly ill-founded when it determined that a 
judicial decision was handed down for an offense covered by the law. 
With regard to the ‘‘rule of the non-retroactivity of criminal law,’’ the 
Commission has had to clarify Article 7 (2). Going back to the prepara- 
tory work on the convention, the Commission recognized that 


paragraph 2 of Article 7 is intended to explain that this Article does 
not affect laws which, in the very exceptional circumstances at the end 
of the Seeond World War, were passed in order to suppress war 
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crimes, treason and collaboration with the enemy, and does not aim 
at any legal or moral condemnation of those laws.” 

Therefore the Commission has declared applications based on complaints 
of having been sentenced for collaboration by alleged retroactive legisla- 
tion inadmissible. Under Article 8 which guarantees the right to respect 
for private and family life, home and correspondence, the Commission has 
declared requests manifestly ill-founded where applicants make claims 
based on a broad interpretation of the rights guaranteed, such as by in- 
clusion of all those mentioned in the Universal Declaration. It has also 
considered that the convention permits a state to interfere with the rights 
guaranteed in Article 8 in accordance with the law for the protection 
of health or morals. With regard to Article 10, which guarantees freedom 
of expression, the Commission has been firm in limiting the scope of this 
right in certain extreme cases by taking broad public interest into con- 
sideration. Article 14, which guarantees non-discrimination in the enjoy- 
ment of the rights and freedoms set forth in the convention, has been 
restrictively interpreted so as to exclude the enjoyment of any other rights 
and freedoms. Thus the Commission has had to delve into a number of 
questions in declaring applications manifestly ill-founded, since they 
failed to provide prima facie evidence of a violation of any of the human 
rights or freedoms. 

Under the tenth title the Commission has grouped cases which indicate 
that it does not consider itself an appeal court or a cour de cassation with 
regard to domestic courts. Article 19 and the preparatory work for the 
convention indicate that the only task of the Commission is to assure that 
the Contracting Parties respect their obligations under the convention and 
protocol, paying particular attention to the proper administration of 
justice (Article 6). 

The final title under which the Commission decisions have been grouped 
is ex officio examination. The Secretariat has explained that 


the Commission has interpreted its task of safeguarding human rights 
as implying that it has authority, in cases properly referred to it, to 
examine the whole file ex officio and independently of any arguments 
presented by the applicant. This ex officio examination is one of the 
fundamental rules of its jurisprudence.’” 


Thus the Commission, if it does not consider that an application is in- 
admissible because of an abuse of the right of petition, may delve into the 
situation and legal facts which may not have been presented by the ap- 
plicant in order to insure the fairest treatment of any alleged violation 
of his rights. 

According to the standards established under the first ten titles, the 
Commission has seen fit to reject more than 99% of the individual applica- 
tions submitted to it. It has often rejected applications for several of 
these reasons in combination. Although there is no indication that 


11 Decision 268/57. 1 Documents and Decisions 241. 
12 Ibid. 255. 
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prospective applicants have been discouraged from filing their requests, 
due to the extremely rigid requirements against which their requests must 
be considered before they can be declared admissible, it is likely that the 
necessity for employing certain or all of these standards will diminish. 
Other criteria will become increasingly important. 

On the one hand are the standards which have not been used excessively 
in the past and those which by virtue of the passage of time are likely 
to be less important. These would include the limitation ratione temporis, 
the six-months’ time limit, the limitation ratione personae insofar as it 
concerns the respondent, as the occupation laws recede further into the 
past and all Contracting Parties but one have ratified the convention and 
protocol, the abuse of the right of petition, and decisions under Article 
17 of the convention. On the other hand, certain criteria are likely to 
become increasingly important or at least to maintain their current sig- 
nificance. Among these are the exhaustion of domestic remedies, the 
limitation ratione personae with regard to applicants, applications sub- 
stantially the same as others previously considered by the Commission, 
since the number of such first decisions is growing at a considerable rate, 
and alleged errors of municipal tribunals. Two criteria will be of cardinal 
importance. The lack of prima facie violation has been and will continue 
to be the method by which the Commission may quickly dispose of a large 
number of applications coming before it and thus prevent the abuses of 
the right of individual recourse to an international tribunal which were 
feared during the preparatory work. The limitation of consideration to 
alleged violations of rights and freedoms specifically guaranteed by the 
convention and the protocol will continue to serve to provide the Com- 
mission and the Court with an authority that they could not derive from 
as broad a statement as the Universal Declaration of Human Rights, since 
jurisdiction is based on a restricted set of rights and freedoms to which 
all Contracting Parties could agree. 

While the jurisprudence of the Commission which has caused the rejec- 
tion of 710 out of the 713 individual requests brought before it provides 
the most important consideration of human rights undertaken on an inter- 
national seale, the resolution of the three remaining cases brought by 
individuals against Contracting Parties will be of at least equal im- 
portance. On April 13, 1960, the Court accepted jurisdiction over the 
ease of Gerard Lawless v. the Government of Ireland, and its judgment will 
be final. In May the President of the Court, Lord McNair, drew names of 
six judges by lot to sit along with the Irish judge in the Chamber which 
will try the case. The permanent representative of Ireland at the Council 
of Europe has been designated the agent of the Irish Republic.** Late 
in April the Commission also referred the case of Raymond DeBecker v. 

18Council of Europe. Directorate of Information. Documents IP/1384, IP/1406 
and Nouvelles du Conseil de 1’Europe, juin, 1960, p. 61. This and other aspects of the 


convention will be treated at greater length in a doctoral dissertation now under 
preparation by the writer, Cutting Fellow of International Law at Columbia University. 
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the Government of Belgium to the Court. Thus, though a majority of the 
Commission considered that there had been no violation of the convention 
with regard to Lawless, the referral of this case, and subsequently the 
DeBecker case, to the Court ensures the further evolution of a new aspect 
of international jurisprudence. 

Gorpon L. WEIL 


INTER-AMERICAN BAR ASSOCIATION CONFERENCE IN BOGOTA 


The 12th Conference of the Inter-American Bar Association will be held 
in Bogota, Colombia, from January 27 to February 3. 1961. Plans for the 
conference were drafted by the Executive Committee and Council of the 
Association, which met in Acapulco, Mexico, on March 14, 1960, Dr. 
Mauricio Ottolenghi of Buenos Aires, Prec:ident of the Association, and 
Chairman of the Executive Committee, presiding. Among the reports ap- 
proved for consideration at the conference are the following: 


Committee I.—Committee on Continental Shelf (Henry F. Holland, 
U.S.A., Chairman; Andres Aramburu M., Peru, Co-Chairman) ; Committee 
on Uses of International Rivers (Dr. Enrique Martinez Paz, Argentina, 
Chairman) ; Committee on World Peace Through Law (Charles S. Rhyne, 
U.S.A., Chairman): Recent Proposals for Preservation of Peace; Dr. 
Eduardo Augusto Garcia, Argentina: Activities of Inter-American Com- 
mittee on Juridical Defense of Western Democracy. 

Committee IJ.—Margarita Arguas, Argentina, and William S. Barnes, 
U.S.A.: Report on Revision of Bustamante Code; Kurt H. Nadelmann, 
U.S.A.: Recognition and Execution of Foreign Judgments; Harry LeRoy 
Jones, U.S.A.: Report on Judicial Assistance in Administration of Justice. 

Committee II].—Dr. José Pedro Galvao de Sousa, Brazil: The Juridical 
Structure of the Representative System and the Social Tendencies of Our 
Age. 

Committee VI.—Ezequiel Padilla, Mexico: Developments respecting Inter- 
national Commercial Arbitration. 

Committee VIIJ.—Andres Heilbron, Colombia, and William Standard, 
U.S.A.: Maritime Questions Undetermined by Geneva Conference of 1958; 
Dr. Felix Navarro Irvine, Peru: Proposal for Uniform Law of Bills of Ex- 
change and Checks; William A. Roberts, U.S.A.: Report on Transportation 
and Communications in the Law of Space; George Owen, U.S.A.: Report 
on Antarctica Treaty; Control of Space for Telecommunication Purposes ; 
Draft Uniform Law Regarding Regulation of Foreign Corporations; 
Effect of Bankruptcy on International Carriers; Effect of Banking Laws on 
Foreign Investment in Latin America. 

Committee IX.—Report on Enforcement of Food, Drug and Cosmetic 
Laws in the Americas; Alfred L. Tennyson, U.S.A.: International Obliga- 
tions under Narcotics Convention and Protocol. 

Committee XI.—Charles R. Norberg, U.S.A.: Inter-American Develop- 
ment Bank; Rita Hauser, U.S.A., Latin American Common Markets. 
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Committee XIIJ.—Henry F. Holland, U.S.A.: Work of Inter-American 
Academy of Comparative and International Law; Creation of Inter-Amer- 
ican University; Dr. Brendan F. Brown, U.S.A.: Legal Education in the 
Americas. 

Committee XV.—William Mitchell, U.S.A.: Model National Statute on 
Peaceful Uses of Atomic Energy. 

Committee XVI (Dr. Haroldo Valladao, Brazil, and William A. Hyman, 
U.S.A., Co-Chairmen).—Report on Developments Respecting Inter-Plane- 
tary Space Law in the United Nations. 

The Honorable Dr. Eliseo Arango, Minister of Justice of Colombia, heads 
the Organizing Committee for the Conference. A program of tours and 
entertainment is also being planned. 

Further information regarding the conference may be obtained from 
Mr. William Roy Vallance, Secretary General of the Inter-American Bar 
Association, 210 Portland Building, Washington 5, D. C. 

EveaNnor H. Finca 


FELLOWSHIP FOR THE STUDY OF INTERNATIONAL ORGANIZATION 


The Foreign Policy Association—World Affairs Center is offering, for 
the fourth year, a fellowship for the study of international organization 
to American college and university teachers in academic fields concerned 
with international problems. The fellowship was established under a 
grant from the Rockefeller Foundation to strengthen the teaching of 
world affairs in the United States. It is open to faculty members not over 
40 years of age, who hold the Ph.D. degree or its equivalent and who are 
firmly committed to careers as teachers in the United States. Candidates 
from the fields of economics, history, law, political science, public ad- 
ministration or sociology will be weleome. Those who have had previous 
opportunity to acquire first-hand familiarity with international institutions 
will not ordinarily be considered. 

The fellowship program is designed to afford an opportunity to an 
American college or university teacher to become acquainted at first hand 
with the functioning and problems of international organizations, by bring- 
ing a Fellow each year to New York City for nine or twelve months of study 
and observation at the United Nations and related agencies in pursuit of a 
specific project of his own choosing. The major part of his time will be 
devoted to observation of United Nations meetings and personal contact 
with delegation, staff and non-governmental personnel at the United 
Nations. The World Affairs Center will assist the Fellow in meeting 
such persons and other scholars in the field of international organization. 
Arrangements may also be made for part-time study at academic institu- 
tions in New York. Office space and limited clerical assistance will be 
provided at the World Affairs Center. The recipient of the fellowship will 
be expected to make a report of his work upon completion of his project. 

The fellowship stipend will normally be based on the current salary of 
the successful candidate, with allowance for increased living costs resulting 
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from the change of residence, where appropriate. Funds will also be pro- 
vided for individual and family travel to and from New York and for 
certain other expenses associated with completion of the project. 

Selection of the Fellow will be made by an independent committee on 
the basis of general academic promise of the candidate, the extent to which 
the Fellowship experience would strengthen his value as a teacher, and the 
promise of the study program, both in itself and as a vehicle for under- 
standing the functioning of international organizations. Candidates who 
are teaching, or plan to teach, courses in international affairs will be 
considered with special interest. 

Applications for the fellowship should be filed by January 16, 1961. 
Information concerning it may be obtained by addressing: Fellowship 
Program, Foreign Policy Association—World Affairs Center, First Avenue 
at 47th Street, New York 17, N. Y. 

H. F. 


THE SOCIETY MOVES INTO ITS NEW HOME 


On September 30, 1960, the offices of the American Society of Interna- 
tional Law were moved from 1826 Jefferson Place, N. W., where they had 
been since 1953, to the Society’s building at 2223 Massachusetts Avenue, 
N. W., which has been acquired as the result of the generous gift of Mrs. 
Benjamin J. Tillar in memory of her late husband, a lawyer who practiced 
with the late Judge U. M. Rose in Little Rock, Arkansas. This marks the 
final move of the Society in a series which began in 1950, when, after 38 
years, the Society vacated its quarters at 700 Jackson Place, N. W., the 
former Washington office of the Carnegie Endowment for International 
Peace. From Jackson Place the Society moved to the Kellogg Building at 
1422 F Street, N. W., and in 1953 moved to its Jefferson Place address. 
Its present permanent home faces on Sheridan Circle. 

The acquisition of its own headquarters building in Washington estab- 
lishes an historic milestone in the life of the Society, which began in 1906 
with small material resources but tremendous intellectual and spiritual ones. 
During the more than fifty years since its inception, the Society, through 
the AMERICAN JOURNAL OF INTERNATIONAL Law, and its stimulating annual 
meetings, presided over by so many distinguished figures on the national 
and international scene, has established itself as the leading institution of 
its kind. The faith and enthusiasm in the Society’s cause demonstrated by 
Elihu Root, Robert Lansing, Chandler P. Anderson, James Brown Scott, 
Charles Henry Butler, George W. Kirchwey, John W. Foster, John Bassett 
Moore, George Grafton Wilson, and many others of its original founders, 
have been amply justified. The firm basis on which they established and 
guided the Society in its early days has made possible its present achieve- 
ment of a permanent home as well as a greatly increased membership and 
widespread interest in, and support for its objectives. 

Eveanor H. Fincu 


JUDICIAL DECISIONS 


By Brunson MacCHESNEY 


Of the Board of Editors 


Interpretation of Convention for Establishment of International 
Maritime Consultative Organization 


CONSTITUTION OF THE MARITIME SAFETY COMMITTEE OF THE INTER- 
GOVERNMENTAL MARITIME CONSULTATIVE ORGANIZATION.' I.C.J. Re- 
ports, 1960, p. 150. 


International Court of Justice.2 Advisory Opinion of June 8, 1960. 


The Assembly of the Inter-Governpental Maritime Consultative Or- 
ganization on January 19, 1959 asked the Court for an advisory opinion 
on the question: 


Is the Maritime Safety Committee of the Inter-Governmental Mari- 
time Consultative Organization, which was elected on 15 January 1959, 
constituted in accordance with the Convention * for the Establishment 
of the Organization ? 


The Court said that this request, ‘‘cast though it is in general form, is 
directed to a particular case, and may be formulated in the following 
manner: has the Assembly, in not electing Liberia and Panama to the 
Maritime Safety Committee, exercised its electoral power in a manner in 
accordance with the provisions of Article 28(a) of the Convention of 6 
March 1948 for the Establishment of the Inter-Governmental Maritime 
Consultative Organization ?”’ 

One of the principal organs of the IMCO is this Maritime Safety Com- 
mittee, whose duties, set forth in Article 29 of the Convention, are sum- 
marized by the Court as including ‘‘the consideration of any matter within 
the scope of the Organization and concerned with aids to navigation, con- 
struction and equipment of vessels, manning from a safety standpoint, 
rules for prevention of collisions, handling of dangerous cargoes, maritime 
safety procedures and requirements, and any other matters directly af- 
fecting maritime safety.’’ The Assembly, composed of all Members of the 
Organization, elects the Committee in accordance with the provisions of 
Article 28 (a), which reads: 


The Maritime Safety Committee shall consist of fourteen Members 
elected by the Assembly from the Members, governments of those na- 
tions having an important interest in maritime safety, of which not 
less than eight shall be the largest ship-owning nations, and the re- 
mainder shall be elected so as to ensure adequate representation of 


1 Digested by Wm. W. Bishop, Jr., of the Board of Editors. 

2 Composed for this case of President Klaestad, Vice President Zafrulla Khan, and 
Judges Basdevant, Hackworth, Winiarski, Badawi, Armand-Ugon, Kojevnikov, Moreno 
Quintana, Cérdova, Wellington Koo, Spiropoulos, Spender, and Alfaro. 

8 The text of the convention is reprinted in 53 A.J.I.L. 516 (1959). 
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Members, governments of other nations with an important interest in 
maritime safety, such as nations interested in the supply of large 
numbers of crews or in the carriage of large numbers of berthed and 
unberthed passengers, and of major geographical areas.* 

When the Assembly began to elect the members of the Committee for the 
first time, in January, 1959, it had before it a working paper prepared by 
the Secretary General listing the names of Members with the figures of 
their registered tonnage, based on Lloyd’s Register. These figures showed 
Liberia third and Panama eighth. After debate, in which the United 
Kingdom urged that each of the eight places should be voted on separately, 
while Liberia (with Panama’s support) contended that the eight Members 
with greatest gross registered tonnage should be elected automatically, the 
Assembly voted for each of the eight places, taking up country by country 
those listed in the order of tonnage. Liberia and Panama failed of elee- 
tion, the vote on Liberia being 11 in favor, 14 against, and 3 abstentions, 
while that on Panama was 9 in favor, 14 against, and 5 abstentions. 

The Court concluded, by 9 votes to 5: 

that the Maritime Safety Committee of the Inter-Governmental Mari- 
time Consultative Organization, which was elected on 15 January 1959, 
is not constituted in accordance with the Convention for the Establish- 
ment of the Organization. 

In reaching this decision, the Court reasoned as follows: 


The words of Article 28 (a) must be read in their natural and ordinary 
meaning, in the sense which they would normally have in their context. 
It is only if, when this is done, the words of the Article are ambiguous in 
any way that resort need be had to other methods of construction. 
(Competence of the General Assembly for the Admission of a State 
to the United Nations, I.C.J. Reports, 1950, p. 8.) 

From the terms of Article 28 (a) it is clear that the draftsmen de- 
liberately contemplated that the preponderant control of the Committee 
was in all circumstances to be vested in ‘‘the largest ship-owning nations.”’ 
This control was to be secured by the provision that not less than eight of 
the fourteen seats had to be filled by them. The language employed—“‘of 
which not less than eight shall be the largest ship-owning nations’’—in its 
natural and ordinary meaning conveys this intent of the draftsmen. 

The words ‘‘having an important interest in maritime safety’’ clearly 
express a qualification for membership on the Committee which is required 
of each group referred to in Article 28 (a). But, in the context of the 
whole provision, possession of this interest is implied in relation to the 
eight largest ship-owning nations as a consequence of the language em- 
ployed. This particular condition of being one of the eight such nations 
describes the nature of the required interest in maritime safety and con- 
stitutes that interest. 

This interpretation accords with the structure of the Article. Having 


The French version of the crucial part of this article reads: ‘‘Le Comité de la 
Sécurité maritime se compose de quatorze Membres élus par 1’Assemblée parmi les 
Membres, gouvernements des pays qui ont un intérét important dans les questions de 


sécurité maritime. Huit au moins de ces pays doivent étre ceux qui possédent les flottes 


de commerce les plus importantes. . . 
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provided that ‘‘not less than eight shall be the largest ship-owning na- 
tions,’’ the Article goes on to provide that the remainder shall be elected 
so as to ensure adequate representation of ‘‘other nations’’ with an im- 
portant interest in maritime safety—nations other than the eight largest 
ship-owning nations, ‘‘such as nations interested in the supply of large 
numbers of crews’’ ete., as contrasted with ‘‘the largest ship-owning na- 
tions.’’ The use of the words ‘‘other nations’’ and ‘‘such as”’ in their 
context confirms this interpretation. 

The argument based on discretion would permit the Assembly, in use 
only of its discretion, to decide through its vote which nations have or do 
not have an important interest in maritime safety and to deny membership 
on the Committee to any State regardless of the size of its tonnage or any 
other qualification. The effect of such an interpretation would be to 
render superfluous the greater part of Article 28 (a) and to erect the 
discretion of the Assembly as the supreme rule for the constitution of the 
Maritime Safety Committee. This would in the opinion of the Court be 
incompatible with the principle underlying the Article. 

The underlying principle of Article 28 (a) is that the largest ship- 
owning nations shall be in predominance on the Committee. No interpreta- 
tion of the Article which is not consonant with this principle is admissible. 

It was to express this principle that the words ‘‘of which not less than 
eight shall be the largest ship-owning nations’’ were written into the 
Article. These words cannot be construed as if they read ‘‘of which not 
less than eight shall represent (or be representative of) the largest ship- 
owning nations’’. Whichever were the largest ship-owning nations they 
were necessarily to be appointed to the Committee; that they each possessed 
an important interest in maritime safety was accepted as axiomatic; it was 
inherent in their status of the eight largest ship-owning nations. 

The history of the Article and the debate which took place upon the 
drafts of the same in the United Maritime Consultative Council, which at 
the request of the Economie and Social Council of the United Nations drew 
up the text of the Convention for recommendation to Member Governments, 
confirm the principle indicated above. 

The first draft of the Article underwent a number of changes as it 
evolved. As drafted in July 1946 by a Committee which met in London, 
it read as follows: 


‘‘The Maritime Safety Committee shall consist of twelve Member 
Governments selected by the Assembly from the Governments of those 
nations having an important interest in maritime safety and owning 
substantial amounts of merchant shipping, of which no less than nine 
shall be the largest ship-owning nations and the remainder shall be 
selected so as to ensure representation for the major geographical 
areas. The Maritime Safety Committee shall have power to adjust the 
number of its members with the approval of the Council.’’ 


The nine largest ship-owning nations were self-evidently nations owning 
substantial amounts of merchant shipping. The first nine largest ship- 
owning nations were to be on the Committee in any event. In this respect 
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the use in the original English text of the definite article ‘‘the’’, which is 
maintained throughout each draft and finds expression in Article 28 (a), 
has a significance which cannot be ignored. It was inserted with evident 
deliberation. This accords with the record of the various drafts and the 
discussions which took place on them. 

The three nations representative of major geographical areas comprising 
the ‘‘remainder’’ had to satisfy the dual qualification both of having an 
important interest in maritime safety and also owning a substantial amount 
of shipping. 

At this stage there was a deliberate intention on the part of the drafters 
to confine the membership of the Committee to a very limited number of 
nations and to have it controlled by the nine largest ship-owning nations. 
This is apparent in the Report of the Drafting Committee. This Report 
stated that the proposed Committee ‘‘will include the largest ship-owning 
nations’’ (as distinct from nations owning substantial amounts of merchant 
shipping) and that this ‘‘is of great importance to its successful operation’’. 
Provision was also made, it continued, ‘‘for representation of other ship- 
owning nations from all parts of the world’’ (other, as distinct from the 
nine largest), ‘‘thus giving recognition to the world-wide interest in the 
problems involved’’. 

To have suggested that, although a nation was the largest or one of the 
nine largest ship-owning nations it was within the discretion of the As- 
sembly to determine that it was not a nation ‘‘owning substantial amounts 
of merchant shipping”’ or did not have an ‘‘important interest in maritime 
safety’’ would have been unreal. Those qualifications were patently in- 
herent in a nation being one of the nine largest ship-owning nations. 

The second draft was submitted by the United States at the Conference 
of the United Maritime Consultative Council held in Washington in 1946. 
It followed the form of the first draft. Apart from substituting the word 
“‘having’’ for ‘‘owning’’ substantial amounts of merchant shipping, the 
substantive alteration was to omit the provision in the Drafting Com- 
mittee’s draft which enabled the Maritime Safety Committee to adjust the 
number of its Members with the approval of the Council. The proportion 
between the largest ship-owning nations and the remainder was to be un- 
changeable. There was to be no freedom for the Members of the Assembly 
to depart from what were contemplated to be clear provisions governing 
the proportion between the two. 

This predominance on the Committee of the nine did not seem acceptable 
to some Members of the Conference, India especially, which had put 
forward to the Drafting Committee its own proposal which, however, that 
Committee had not felt empowered to substitute for the original wording 
of the Article because it invoked a matter of principle. 

A third draft was then put forward by the Drafting Committee, which 
was in two versions. The first was based on the United States’ draft and, 
in fact, followed it word for word. It sought to restrict the whole of the 
membership to nations having both important interests in maritime safety 
and substantial amounts of shipping. The nine largest ship-owning na- 
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tions spoke for themselves in terms of both these criteria but the remainder 
of three would have to satisfy the Assembly that they qualified under both. 
The intention of this draft was to confine the whole Committee to nations 
having substantial amounts of shipping. 

The alternative draft (submitted by the Drafting Committee after 
discussion of the amendment proposed by India) is of special importance. 
It reflects the struggle of those who sought to reduce the predominance in 
the Maritime Safety Committee of the nine largest ship-owning nations, 
and to prevent it from being under the exclusive control of nations ‘‘ having 
substantial amounts of shipping’’. The Indian delegate was to point out 
during the debate on the drafts, which took place in the United Maritime 
Consultative Council on 28 October 1946, that other countries ‘‘ who did not 
actually own or have a large number of merchant vessels’’ had also im- 
portant interests in maritime safety. 

The alternative draft accordingly struck out the words ‘‘and having sub- 
stantial amounts of shipping’’, retained the total membership at twelve, 
but altered the ratio between ‘‘the largest ship-owning nations’’ and the 
remainder from nine and three to seven and five. 

This was the subject of debate at the meeting of the United Maritime 
Consultative Council on 28 October 1946. 

Objection was taken by the representative of Denmark to the Indian 
proposal, on the ground that it meant that the Maritime Safety Committee 
would be composed of twelve Member Governments of which not less than 
seven ‘‘would have to be the largest ship-owning nations’’. He could not 
agree unless the total number were increased to fourteen, ‘‘of which nine 
would have to be the largest ship-owning nations’’. The Indian representa- 
tive considered that a ratio of seven (largest ship-owning nations) to five 
(other nations) was a fair ratio. The United States representative said 
that ‘‘the underlying principle which was generally accepted by all’’ was 
that ‘‘the largest ship-owning nations should be in predominance in the 
Maritime Safety Committee’’. 

In the result, the matter was held in abeyance for informal discussions 
between maritime experts from the United Kingdom and the United States 
of America and representatives of Denmark and India. 

There emerged a final draft which followed the alternative draft, and 
which increased the total membership to fourteen, of which not less than 
eight were to be the largest ship-owning nations. This draft was in the 
following terms: 

‘‘The Maritime Safety Committee shall consist of fourteen Member 
Governments selected by the Assembly from the Governments of those 
nations having an important interest in maritime safety, of which not 
less than eight shall be the largest ship-owning nations, and the re- 
mainder shall be selected so as to ensure adequate representation of 
other nations with important interests in maritime safety and of major 
geographical areas... .”’ 

This was the draft which came before the United Nations Maritime Con- 
ference at Geneva, held in February and March 1948, and a working party 
on Maritime Safety was set up on 27 February. At the meeting of the 
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Working Party held on 28 February 1948, a proposal was made by India 
to fashion the draft along the lines of the present Article 17. It met with 
opposition and was rejected. 

India then proposed the addition to the draft article of words to the effect 
of those now appearing in the text of Article 28(a), namely, ‘‘such as 
nations interested in the supply of large numbers of crews or in the carriage 
of large numbers . . . of passengers’’. This proposal was also rejected by 
the Working Party but was subsequently incorporated in Article 28(a) 
after the words ‘‘of other nations with an important interest in maritime 
safety’’. The present text in all essential aspects was adopted on 1 March 
1948 ‘‘subject . . . to drafting changes’’. No further discussions are re- 
corded and the text which presently appears in the Convention was finally 
adopted on 5 March 1948. 

Under the first three drafts of the Article, the nine largest ship-owning 
nations had in any event to be on the Committee. When the subsequent 
drafts increased the total membership to fourteen, altered the ratio on the 
Committee between the largest ship-owning nations and other countries, and 
effected the other amendments already indicated, the intention that it 
should be obligatory upon the Assembly to appoint to the Committee a 
predominating number of the largest ship-owning nations remained con- 
stant; instead, however, of being at least the nine largest, it was to be at 
least the eight largest. 

The determination to retain the predominance of the largest ship-owning 
nations finds expression in Article 28(a@), the terms of which exclude the 
possibility of an interpretation which would authorize the Assembly to 
refuse membership on the Committee to any one or more of the eight largest 
ship-owning nations. 

It has been suggested that the word ‘‘elected’’ where it first appears in 
Article 28(a) was deliberately chosen in order to confer on the Assembly a 
wide authority to appraise the relative qualifications of Member States for 
election to the Committee. The fact is, however, that this word found its 
way into the Article at some time between 1 March 1948, when the Article 
was adopted ‘‘subject : . . to drafting changes’’, and four days after, 
namely, on 5 March 1948. It replaced the word ‘‘selected’’ which had 
appeared in every draft of the Article since 1946. 

There was apparently no explanation for, or any discussion on, the 
alteration. It was a mere drafting change. If the word ‘‘elected’’ had 
the special significance sought to be attached to it, it seems unlikely that 
the word would have found its way into the Article in this manner. 

What Article 28(a) requires the Assembly to do is to determine which 
of its Members are the eight ‘“‘largest ship-owning nations’’ within the 
meaning which these words bear. That is the sole content of its function in 
relation to them. The words of the Article ‘‘of which not less than eight 
shall be the largest ship-owning nations’’ have a mandatory and imperative 
sense and precisely carry cut the intention of the framers of the Convention. 

The Court must now consider the meaning of the words ‘‘the largest 
ship-owning nations’’. 
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In the opinion of the Netherlands Government, set out in its Written 
Statement, ‘‘the term ‘ship-owning nations’ is . . . not suitable for legal 
analysis; it cannot be decomposed into elements which have any specific 
legal connotation . . . even the fact that the merchant fleet, flying the flag 
of a particular State, is owned by nationals of that State cannot in itself 
qualify that State as a ship-owning nation’’. Registration and the right 
to fly the flag and national ownership of merchant vessels ‘‘may, together 
with other factors’’, it contended, ‘‘be relevant for the determination by 
the Assembly whether or not a State can be considered as a ‘ship-owning 
nation’ ’’, but ‘‘they do not either separately or jointly impress upon a 
State the quality required... .’’ 

The view of the Government of the United Kingdom, which appears to 
express the common view of that Government and that of the Netherlands, 
is set out in the Written Statement of the United Kingdom as follows: 


‘‘The expression ‘the largest ship-owning nations’ has no apparent 
clear-cut or technical meaning. . . . It is submitted that the intention 
of those words was to enable the Assembly in the process of election to 
look at the realities of the situation and to determine according to its 
own judgment, whether or not candidates for election to the Maritime 
Safety Committee could properly be regarded as the ‘largest ship- 
owning nations’ in a real and substantial sense . . . these words, while 
intended to guide the Assembly, were at the same time deliberately 
framed so as to enable the Assembly to deal with the matter on the 
basis of the true situation and the real interest in maritime safety of 
the State concerned.’’ 


This submission asserts an authority in the Assembly to appraise which 
nations are ship-owning nations and which are the largest among them, the 
words ‘‘the largest ship-owning nations’’ providing but a guide. The 
Assembly would be free ‘‘to look at the realities’’ on the basis of ‘‘the true 
situation’’, whatever in its opinion and that of its individual members these 
might be considered to be. It would be bound by no ascertainable criteria. 
Its members in casting their votes would be entitled to have regard to any 
considerations they might think relevant. 

If Article 28(a@) were intended to confer upon the Assembly such an 
authority, enabling it to choose the eight largest ship-owning nations, 
uncontrolled by any objective test of any kind, whether it be that of ton- 
nage registration or ownership by nationals or any other, the mandatory 
words ‘‘not less than eight shall be the largest ship-owning nations’’ would 
be left without significance. To give to the Article such a construction 
would mean that the structure built into the Article to ensure the pre- 
dominance on the Committee of ‘‘the’’ largest ship-owning nations in the 
ratio of at least eight to six would be undermined and would collapse. The 
Court is unable to accept an interpretation which would have such a result. 

In order to determine which nations are the largest ship-owning nations, 
it is apparent that some basis of measurement must be applied. The ra- 
tionale of the situation is that when Article 28(a) speaks of ‘‘the largest 
ship-owning nations’’, it can only have in mind a comparative size vis-i-vis 
other nations owners of tonnage. There is no other practical means by 
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which the size of ship-owning nations may be measured. The largest ship- 
owning nations are to be elected on the strength of their tonnage, the ton- 
nage which is owned by or belongs to them. The only question is in what 
sense Article 28(a) contemplates they should be owned by or belong 
to them. 

A general opinion, shared by the Court, is that it is not possible to con- 
tend that the words ‘‘ship-owning nations’’ in Article 28(a) mean that the 
ships have to be owned by the State itself. 

There appear to be but two meanings which could demand serious con- 
sideration ; either the words refer to the tonnage beneficially owned by the 
nationals of a State or they refer to the registered tonnage of a flag State 
regardless of its private or State ownership. 

Liberia and Panama, supported by other States, have contended that 
the sole test is registered tonnage. On the other hand, it has been sub- 
mitted by certain States that the proper interpretation of the Article 
requires that ships should belong to nationals of the State whose flag they 
fly. This submission was rather concretely expressed by the Government 
of Norway which suggested using the flag-tonnage as a point of departure, 
reducing this amount by the amount of tonnage not owned by nationals of 
the flag State and adding the tonnage which does belong to such nationals 
but is registered under a different flag. 

An examination of certain Articles of the Convention and the actual 
practice which was followed in giving effect to them throws some light on 
the Court’s consideration of the question. 

Article 60 providing for entry into force of the Convention, and which 
follows the form to be found in a number of multilateral treaties dealing 
with safety and working conditions at sea, states: 


‘‘The present Convention shall enter into force on the date when 21 
States of which seven shall each have a total tonnage of not less than 
1,000,000 gross tons of shipping, have become parties to the Conven- 
tion in accordance with Article 57.’’ 

The required conditions having been fulfilled on 17 March 1958, the 
Convention came into force on that day. As is stated by Legal Counsel 
of the United Nations in a letter of 10 April 1959: 

‘‘In so far as concerns the requirement of Article 60 that seven 
among the States becoming parties should ‘each have a total tonnage’ 
of the stated amount, no question was raised, and no consideration was 
given, as to whether the total tonnage figure of any State then a party, 
as indicated by Lloyd’s Register, should be altered for any reason bear- 
ing upon the ownership of such tonnage.”’ 


Article 60 has a special significance. In the English text this Article 
speaks of certain States which ‘‘have’’ a total tonnage, whilst in Article 
28 (a) the reference is to nations ‘‘owning’’ ships. In the French and 
Spanish texts however, which texts are equally authentic, the same verb 
“to own’’ or ‘‘to possess’’ is used in each Article. There can be, and in- 
deed there is, no dispute that whether the reference in Article 60 is to 
States which ‘‘have’’ the specified tonnage—as in the English text—or 
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whether it is to States which ‘‘own”’ or ‘‘possess’’ that specified tonnage— 
as in the French and Spanish texts—that reference is to registered tonnage 
and registered tonnage only and provides an automatic criterion to de- 
termine the point of time at which the Convention comes into force. 

The practice followed by the Assembly in relation to other Articles re- 
veals the reliance placed upon registered tonnage. 

Thus in implementing Article 17 (c) of the Convention, which provides 
that two members of the Council ‘‘shall be elected by the Assembly from 
among the governments of nations having a substantial interest in providing 
international shipping services’’, the Assembly elected Japan and Italy. 
This was done after it had been reported to the Assembly that the repre- 
sentatives of the Members of the Council who were required under the 
terms of Article 18 to make their recommendation to the Assembly had 

‘‘therefore examined the claims of countries having a substantial in- 
terest in providing international shipping services. They did not 
feel that they should propose to the Assembly a long list of candidates, 
as two countries clearly surpassed the others in size of their tonnage; 
they recommended the election of Japan (with tonnage of about 
5,500,000 tons) and of Italy (with a tonnage of nearly 5,000,000).”’ 

The tonnages mentioned are those recorded in the list of the Secretary- 
General of the Organization, which was before the Assembly in the election 
under Article 28 (a) and which is none other than a copy of Lloyd’s Reg- 
ister of Shipping for 1958. The registered tonnages of the two countries 
were taken as the appropriate criterion, there was no suggestion of any 
other. There were only two Members to be elected under Article 17 (c) 
and there were only two recommendations to the Assembly. 

The apportionment of the expenses of the Organization amongst its 
Members under the provisions of Article 41 of the Convention is also sig- 
nificant. Under Resolution A.20(I1) adopted by the Assembly of the 
Organization on 19 January 1959, the assessment on each Member State 
was principally ‘‘determined by its respective gross registered tonnage as 
shown in the latest edition of Lloyd’s Register of Shipping’’. Those States 
whose registered tonnages were the largest paid the largest assessments. 

Furthermore, the Assembly, when proceeding to elect the eight largest 
ship-owning nations under Article 28 (a), took note of the Working Paper 
prepared by the Secretary-General of the Organization which embodies a 
list of the ship-owning nations with their respective registered tonnages 
formulated on the basis of Lloyd’s Register. Liberia and Panama, coun- 
tries which were among the eight largest on the list, were not elected by 
the Assembly but countries which ranked ninth and tenth were elected. 

This reliance upon registered tonnage in giving effect to different provi- 
sions of the Convention and the comparison which has been made of the 
texts of Articles 60 and 28 (a), persuade the Court to the view that it is 
unlikely that when the latter Article was drafted and incorporated into 
the Convention it was contemplated that any criterion other than registered 
tonnage should determine which were the largest ship-owning nations. In 
particular it is unlikely that it was contemplated that the test should be 
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the nationality of stock-holders and of others having beneficial interests in 
every merchant ship; facts which would be difficult to catalogue, to ascer- 
tain and to measure. To take into account the names and nationalities of 
owners or shareholders of shipping companies would, to adopt the words 
of the representative of the United Kingdom during the debate which 
preceded the election, ‘‘introduce an unnecessarily complicated criterion’’. 
Such a method of evaluating the ship-owning rank of a country is neither 
practical nor certain. Moreover, it finds no basis in international practice, 
the language of international jurisprudence, in maritime terminology, in 
international conventions dealing with safety at sea or in the practice 
followed by the Organization itself in carrying out the Convention. On 
the other hand, the criterion of registered tonnage is practical, certain and 
capable of easy application. 

Moreover, the test of registered tonnage is that which is most consonant 
with international practice and with maritime usage. 

Article 28 (a) was drawn up by maritime experts who might reasonably 
be expected to have been acquainted with previous and existing conventions 
concerned with shipping and dealing with safety at sea and allied subjects. 
In such conventions a ship has commonly been considered as belonging to 
a State if it is registered by that State. 

The Load Line Convention of 1930 affords a suitable example. Article 
3 thereof provides: 

**(a) aship is regarded as belonging to a country if it is registered by 
the Government of that country ; 


(b) the expression ‘Administration’ means the Government of the 
country to which the ship belongs. . . .”’ 


A similar provision was to be found in Article 2 of the Convention for 
the Safety of Life at Sea, 1929. 

Among other international conventions which acknowledge the same 
principle are the Brussels Conventions of 1910 respecting Collisions, and 
Assistance and Salvage at Sea; the Conventions for the Safety of Life at 
Sea of 1914 and 1948, and the Convention for Prevention of Pollution of 
the Sea by Oil, 1954. Numerous bilateral treaties also give expression to it. 

The Court is unable to accept the view that when the Article was first 
drafted in 1946 and referred to ‘‘ship-owning nations’’ in the same 
context in which it referred to ‘‘nations owning substantial amounts of 
merchant shipping’’, the draftsmen were not speaking of merchant ship- 
ping belonging to a country in the sense used in international conventions 
concerned with safety at sea and cognate matters from 1910 onwards. It 
would, in its view, be quite unlikely, if the words ‘‘ship-owning nations”’ 
were intended to have any different meaning, that no attempt would have 
been made to indicate this. The absence of any discussion on their mean- 
ing as the draft Article developed strongly suggests that there was no 
doubt as to their meaning; that they referred to registered ship tonnage. 
It is, indeed, not without significance that about the time the draft Article 
was finally settled, Lloyd’s Register for 1948 listed as belonging to the vari- 
ous countries of the world the vessels registered in those countries and that 
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under the heading ‘‘Countries where owned’’ there were given the number 
and gross tonnage of vessels which are the same as those registered under 
the flag of each nation indicated. 

The conclusion the Court reaches is that where in Article 28 (a) ‘‘ship- 
owning nations’’ are referred to, the reference is solely to registered 
tonnage. The largest ship-owning nations are the nations having the 
largest registered ship tonnage. 

The interpretation the Court gives to Article 28(@) is consistent with 
the general purpose of the Convention and the special functions of the 
Maritime Safety Committee. The Organization established by the Con- 
vention is a consultative one only, and the Maritime Safety Committee is 
the body which has the duty to consider matters within the scope of the 
Organization and of recommending through the Council and the Assembly 
to Member States, proposals for maritime regulation. In order effectively 
to carry out these recommendations and to promote maritime safety in its 
numerous and varied aspects, the co-operation of those States who exercise 
jurisdiction over a large portion of the world’s existing tonnage is essential. 
The Court cannot subscribe to an interpretation of ‘‘largest ship-owning 
nations’’ in Article 28(a@) which is out of harmony with the purposes of 
the Convention and which would empower the Assembly to refuse Mem- 
bership of the Maritime Safety Committee to a State, regardless of the fact 
that it ranks among the first eight in terms of registered tonnage. 

It was contended in the course of the arguments that the Assembly, in 
assessing the size, in relation to ship-owning, of each country, was entitled 
to take into consideration the notion of a genuine link which it was claimed 
should exist between ships and the countries in which they are registered. 
Article 5 of the unratified Geneva Convention on the High Seas of 1958 was 
invoked in support of this contention. That Article provides: 


‘*Each State shall fix the conditions for the grant of its nationality 
to ships, for the registration of ships in its territory, and for the right 
to fly its flag .. .’’ 


The Court having reached the conclusion that the determination of the 
largest ship-owning nations depends solely upon the tonnage registered 
in the countries in question, any further examination of the contention 
based on a genuine link is irrelevant for the purpose of answering the 
question which has been submitted to the Court for an advisory opinion. 

The Assembly elected to the Committee neither Liberia nor Panama, in 
spite of the fact that, on the basis of registered tonnage, these two States 
were included among the eight largest ship-owning nations. By so doing 
the Assembly failed to comply with Article 28(a) of the Convention which, 
as the Court has established, must be interpreted as requiring the deter- 
mination of the largest ship-owning nations to be made solely on the basis 
of registered tonnage.® 


5 President Klaestad and Judge Moreno Quintana gave dissenting opinions. The 
others voting against the opinion are not identified. Judge Klaestad’s principal argu- 
ment was as follows: 
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Foreign flag shipping—labor relations—applicability of Norris-La- 
Guardia Act? 


Liberian corporations, owners and charterers of a Liberian-registered ves- 
sel with alien crew, sought an injunction in Federal courts against picketing 
in an American harbor by an American seamen’s union against foreign flag 
ships with ‘‘sub-standard wages or sub-standard conditions.’’ Reversing 
the lower courts, which had sustained an injunction, the Supreme Court 
held that the Norris-LaGuardia Act applied, and the injunction could not be 
upheld on the ground of interference with foreign commerce or in the in- 
ternal economy of a foreign vessel. Marine Cooks and Stewards, AFL v. 
Panama Steamship Co., 362 U. 8S. 365 (U. S. Sup. Ct., April 18, 1960, 
Black, J.; Whittaker, J., dissented). 


Offshore mineral resources—Submerged Lands Act—continental shelf 
and territorial waters 


In an original action brought by the United States against the States of 
Louisiana, Texas, Mississippi, Alabama, and Florida, the United States 
claimed exclusive right to possession of mineral resources on the con- 
tinental shelf underlying the waters of the Gulf of Mexico beyond three 
geographic miles from the coast, and the defendant States claimed, under 


‘*This Article [28(a)] lays down two conditions for being elected as Members of the 
group of eight. In accordance with the first condition, the Members must have ‘an im- 
portant interest in maritime safety’. The second condition refers to the requirement of 
being ‘the largest ship-owning nations’. It is seen from the text of Article 28(a) that 
these two conditions must both be satisfied by Members of the group of eight. .. . 


‘Whether a Member has ‘an important interest in maritime safety’ is a question which 
cannot be determined by the application of legal criteria. It depends essentially on the 
appraisal of the special qualifications required for membership in the Maritime Safety 
Committee, having regard inter alia to the duties and function of that Committee as 
defined by the Convention and particularly by Article 29. The appraisal of such 
qualifications is clearly of a discretionary nature.’’ 


He added: ‘‘The term ‘election’ (‘elect’) implies, in conformity with the natural and 
ordinary sense of that word, the exercise of 2 choice or selection. It is not compatible 
with any automatic test which imposes itself on the electing body in such a manner that 
no freedom of choice is left to that body.’’ Sinee the Assembly had used its discretion 
not to treat Liberia and Panama as having ‘‘an important interest in maritime safety,’’ 
President Klaestad believed it unnecessary to consider the meaning of ‘‘largest ship- 
owning nations’’ or to decide whether registered tonnage or ownership was the criterion. 

Judge Moreno Quintana emphasized that ‘‘A power of election is incompatible with 
a mandatory obligation to designate a particular country’’, found that owership was 
more important than registration of vessels, and said of ownership that it ‘‘reflects an 
international economic reality which can be satisfactorily established only by the 
existence of a genuine link between the owner of a ship and the flag it flies. This is the 
doctrine expressed by Article 5 of the Convention on the High Seas which was signed at 
Geneva on 29 April 1958 by all the eighty-six States represented at the Conference that 
drew it up. This provision, by which international law establishes an obligation binding 
in national law, constitutes at the present time the opinio juris gentium on the matter.’’ 
129 U.S.C. § 101 et seq. 
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the Submerged Lands Act of 1953,? the resources on the shelf up to three 
marine leagues from their respective coasts on the Gulf of Mexico. The 
decision as to all the defendant States except Florida was announced in an 
opinion for the Court by Mr. Justice Harlan. Relying mainly on the 
Treaty of Guadalupe Hidalgo of 1848* between the United States and 
Mexico, Texas was held to have established a claim to three marine leagues 
under the Act, but the claims of Louisiana, Mississippi, and Alabama to 
similar limits were denied. United States v. State of Louisiana, et al., 363 
U.S. 1 (U.S. Sup. Ct., May 31, 1960. Mr. Justice Black dissented in part, 
and Mr. Justice Douglas dissented; The Chief Justice and Mr. Justice 
Clark did not participate). Florida’s claim to three marine leagues in 
the Gulf was sustained by the Court in a separate opinion delivered by Mr. 
Justice Black, 363 U. S. 121 (U. S. Sup. Ct., May 31, 1960; Mr. Justice 
Harlan dissenting from this opinion). Mr. Justice Frankfurter wrote a 
concurring opinion for both cases, in which concurrence Justices Brennan, 


Whittaker, and Stewart joined. 


Right to religious property—First Amendment 


The decision below of the New York Court of Appeals, noted in 54 
A.J.I.L. 692 (1960), which refused to permit the appointee of the Moscow 
Patriarch to retain possession of a cathedral in New York City, was re- 
versed, Per Curiam, by the Supreme Court, which held the right to use 
strictly a matter of ecclesiastical government,’’ and 
could no more be constitutionally impaired by State judicial action than by 
State statute. Kreshik et al. v. Saint Nicholas Cathedral, 363 U. S. 190 


and occupancy was 


(U.S. Sup. Ct., June 6, 1960). 


Tarifis—discretion as to escape clause investigation 


An application by a domestic manufacturer of barbed wire for an in- 
vestigation under Section 7 of the Trade Agreements Extension Act of 


1951, as amended,* was dismissed by the Tariff Commission on the main 


ground that barbed wire, having been on the free list, was not subject to 


automatic escape clause procedure. The court held that the 1958 Amend- 


ment ° to Section 7 made clear that the escape clause procedure applied to 


products on the free list, and the Commission could not refuse to make an 
investigation. The court assumed, without deciding, that the Commission 
was correct in contending that the escape clause procedure applied only to 
products for which concessions had been granted in trade agreements which 
included an escape clause. Talbot v. Atlantic Steel Company, 275 F. 2d 
4 (U.S. Ct. A., D. C. Cir., Feb. 4, 1960, Wilbur K. Miller, Ct.J.). 


Extraterritorial rights in Shanghai—effects of abandonment by treaty 

In Blabon v. United States, 173 F. Supp. 779 (U. S. Ct. Claims, June 3, 
1959, Maris, Ct.J., sitting by designation), the court held there was no 
legal or equitable claim against the U. S. on behalf of former American 


2 67 Stat. 29. 39 Stat. 922. 
419 U.S.C. § 1364(a). 519 U.S.C. § 1364(f). 
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employees of the Shanghai Municipal Council in the International Settle- 
ment because of the U. S. entering into the 1943 treaty with China ® 
abandoning extraterritorial rights without adequately securing payment 
to the employees of their accumulated employee rights with the Council. 


Jurisdiction—foreign factor of combination international rate—Inter- 
state Commerce Act 


Railroads sought to enjoin and annul an Interstate Commerce Commis- 
sion order declaring a combination international rate from Canada to 
South Atlantic States unreasonable and ordering reparation. The inter- 
change points were near the border but within the United States, and 
Canadian carriers quoted a proportional rate to the interchange points, and 
the American carriers quoted a local rate to destination. A three-judge dis- 
trict court held that the Interstate Commerce Commission exceeded its 
jurisdiction under the Act’ in dealing with the foreign factor of a combina- 
tion international rate when the foreign factor is a proportional rate to a 
border interchange. Central Vermont Railway, Inc. v. United States, 182 
F. Supp. 516 (U. S. Dist. Ct., D. Vermont, March 7, 1960, Waterman, 
Ct.J.). 

NotE: See also Kook v. Crang, 182 F. Supp. 388 (U. S. Dist. Ct., 
S.D.N.Y., April 5, 1960, Ryan, C.J.), holding the Securities Exchange Act of 
1934 was not intended to be applicable to essentially Canadian security 
transactions, even though U.S. mails and telephone were used. 


Jurisdiction—protective theory—eztraterritorial application of statute 


Defendant aliens, who were indicted for making false statements in an 
immigration application and for obtaining immigration visas by false 
claims, both counts being construed as based on acts occurring in United 
States Embassies and Consulates in foreign countries, challenged the con- 
stitutionality of the statute*® defining the charged offenses The court 
found the statute was intended to apply to such acts; that such extra- 
territorial application was justified in international law on a protective 
theory of jurisdiction when the offenses were directed at the sovereignty of 
the legislating state ; and that Congress had power to enact the statute as an 
offense against the law of nations under Article I, Section 8, Clause 10 of 
the Constitution. United States v. Rodriquez, 182 F. Supp. 479 (U. S. 
Dist. Ct., S.D. Calif., S.D., March 29, 1960, James M. Carter, D.J.). 


Treaty with Canada—State classification of waters within Maine 


In Opinion of the Justices, 152 A. 24 173 (Sup. Jud. Ct., Maine, May 18, 
1959), proposed State statutory amendments which would increase pollu- 
tion in Maine streams were stated not to violate the treaty with Canada,° 
although whether injury resulted would be for future determination in 
proper proceedings. 


57 Stat. 767. 749 U.S.C. § 1(1) (a) and 1(2). 
818 U.S.C. § 1546. 9 36 Stat. 2448. 
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Estates—inheritance by aliens under Oregon statute 


The Yugoslav Foreign Exchange Laws and Regulations were held not 
to confer an enforceable right to take a Yugoslav inheritance by an Ameri 
can citizen within the Oregon statute’® and that said statute does not 
violate any treaty between the two countries. In re Stoich’s Estate, 349 
Pac. 2d 255 (Sup. Ct. Oregon, Dept. 2, Jan. 13, 1960, Warner, J.). 


Immunity—suggestion by State Department—ownership of property 
open to inquiry 


Plaintiffs had previously obtained an order appointing a receiver of 
assets within New York of defendant nationalized Czechoslovakian bank. 
Defendant now applies for modification based on suggestion of immunity by 
Department of State to the effect that the Department ‘‘accepts as true’”’ 
the statements of the Czech Government as to ownership of the property in 
question. A subsequent Department letter denied any intent to foreclose 
judicial inquiry as to true ownership. The court held the immunity was 
confined to property which in fact belongs to a foreign nation, and the 
court would explore the question of ownership. Stephen v. Zivnostenska 
Banka, National Corp., 199 N.Y.S. 2d 797 (Sup. Ct., Spee. Term, N.Y. 
County, Part I, Feb. 18, 1960, Lupiano, J.). 


Consuls—discovery—immunity in official capacity 


The Administrator of the estate of the deceased King of Iraq instituted a 
discovery proceeding against the Acting Consul General and the Consul of 
the Republic of Iraq, concerning property allegedly belonging to the de- 
ceased. The Government of Iraq appeared specially to contest jurisdic- 
tion. The court held no official information or official record could be 
compelled, and, whether official or not, rests in consular discretion, and is 
not open to court scrutiny. In re Estate of King Faisal II, 199 N.Y.S. 2d 
595 (Surrogate’s Court, N.Y. County, Feb. 19, 1960, Cox, 8.). 


Treaty of Friendship—Workmen’s Compensation—illegal entry of 
alien no bar to award 


Article XII, Section 1, of the Treaty of Friendship, Commerce and 
Navigation "* between Italy and the United States was held to supersede 
Section 17 of the Workmen’s Compensation Law of New York, even if 
alien’s entry was illegal. Testa v. Sorrento Restaurant, Inc., 197 N.Y.S. 
2d 560 (Sup. Ct., App. Div., 3rd Dept., March 18, 1960, Gibson, J.). 


Immunity denied to chauffeur of Indonesian Ambassador to Canada 
on official business carrying United Nations diplomat 


Immunity to a speeding charge was denied in above circumstances 02 
the ground that the Ambassador was not accredited to the United States, 
and the fact that the passenger was a United Nations official gave no im- 


10 ORS 111.070. 


11 63 Stat. 2255, 2272. 
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munity. People v. Roy, 200 N.Y.S. 2d 612 (Court of Special Sessions, 
Herkimer County, N.Y., Dec. 2, 1959, Van Horn, J.P.). 


BRITISH AND COMMONWEALTH DECISIONS * 


Conflict of laws—foreign legislation creating new entity with rights 
and liabilities of dissolved one—subsequent foreign legislation ab- 
solving newly created entity from liability under English law—ef- 
fect of retroactive legislation 


The House of Lords reversed the decision of the Court of Appeal, 
digested in 53 A.J.I.L. 961 (1959), and reinstated that of Diplock, J., in 
the court of first instance, digested ibid. 187, holding that the Greek 
legislation No. 3504, was an attempt to discharge the newly created Greek 
bank from an obligation under English law to which it had previously suc- 
ceeded by virtue of Greek law No. 2292. Though the obligation under the 
contract had not by that time become due, the contractual obligation was in 
existence at the time Greek law No. 2292 was passed. Thus, as universal 
successor, the new bank assumed all liabilities of the dissolved bank, and 
could not be absolved from such liabilities by retroactive legislation. 
Lord Denning indicated that in his view circumstances may arise which 
might result in English law refusing to accept a foreign amalgamation of 
foreign juristic entities, or only accepting such amalgamation subject to 
conditions. Adams & Others v. National Bank of Greece, S.A., [1960] 3 
W.L.R. 8, 2 All E.R. 421 (House of Lords, Viscount Simonds, Lords Reid, 
Radcliffe, Tucker, and Denning, May 19, 1960). 


Taxation—interpretation of statute—ezxistence of international treaty 


Holding that in order for an Irish citizen to be able to take advantage of 
the benefit which a treaty between the Irish Republic and the United 
Kingdom intended that he enjoy, such Irish citizen must be able to invoke 
some provision of English law and in the instant case some provision of an 
English statute, the Court of Appeals affirmed the decision of Vaisey, J., 
reported in 54 A.J.I.L. 412 (1960), Inland Revenue Commissioners v. 
Colleco Dealings Ltd., [1960] 2 W.L.R. 848, 2 All E.R. 44 (Court of Ap- 
peal, Lord Evershed, M.R., Pearce and Harman, L.JJ., March 10, 1960). 


Sale of goods—c.i.f. contracts—effect of closing of the Suez Canal 


In a joint appeal from the decisions in Tsakiroglou & Co., Ltd. v. Noblee 
Thorl G.m.b.H., digested in 53 A.J.I.L. 696 (1959), and Albert D. Gaon & 
Co. v. Societe Interprofessionelle des Oleagineux Fluides Alimentaires, 
digested in 54 A.J.I.L. 191 (1960), the Court of Appeal overruled the 
decision of MeNair, J., in Carapanayoti & Co. Ltd. v. E. T. Green Litd., 
digested in 53 A.J.I.L. 188 (1959), thereby resolving the differences be- 
tween these decisions. The court held that the blocking of the Suez Canal 
did not result in the termination of the relevant contracts, for their per- 


*The assistance of Egon Guttmann, LL.B., LL.M. (London), Teaching Associate, 
Rutgers University (Newark), with respect to these decisions is gratefully acknowledged. 
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formance did not become impossible thereby. Shipment via the Cape 
route would not have made performance radically different from that 
undertaken by the contract. Tsakiroglou & Co. Ltd., v. Noblee Thorl 
G.m.b.H., [1960] 2 All E.R. 160 (Court of Appeal, Sellers, Ormerod and 
Harman, L.JJ., March 28, 1960). 


Extradition—habeas corpus proceedings—Extradition Act, 1870 (33 
& 34 Vict.c.52) Section 10—‘‘accused’’ or ‘‘convicted’’ fugitive— 
judgment in absence of fugitive 


Applicant had been arrested on a warrant issued by the Chief Magistrate 
wherein it was stated that the applicant was a person ‘‘suspected and 
accused of the commission of the crime of larceny within the jurisdiction 
of the Government of France.’’ The applicant had been summoned before 
the Criminal Court at Grasse to answer a charge of having stolen certain 
sums of money. As he did not appear, though represented by counsel, the 
court adjourned after clarifying the charges. At the adjourned hearing 
the applicant again failed to appear and a ‘‘jugement par défaut’’ was en- 
tered against him. Such judgment could be reopened and a new hearing 
would take place. An application for a new hearing was made by the 
applicant, but he once again failed to appear, whereupon the court entered 
a ‘‘jugement itératif défaut’’ against him, which would result in the ap- 
plicant being sent immediately to prison without any further hearing. 
The applicant claimed that the warrant should have stated that he was a 
person ‘‘convicted’’ and not a person ‘‘accused’’ and thus that the war- 
rant was invalid. The court upheld this contention. Such ‘‘ jugement 
itératif défaut’’ was a final judgment and was not to be compared to a 
**jugement par contumace’’ or ‘‘par défaut’’ which, on arrest, results in a 
reopening of the case. A submission that a conviction, though contrary to 
the notions of English justice, would be sufficient to base a warrant for 
extradition was made, but was not considered by the court which felt that 
in the instant case there had been nothing which would offend against 
English views of substantial justice. Regina v. Governor of Brixton 
Prison and others, ex parte Caborn-Waterfield, [1960] 2 W.L.R. 792 
(Queen’s Bench Divisional Court, Lord Parker, C.J., Ashworth and Sal- 
mon, JJ., April 12, 1960). 


Tort committed by state no longer in existence—merger of tort- 
feasor state with another state—liability of successor state 


The Kishangarh Government owned a power plant and leased it to an 
electricity company, granting to that company a license to supply elec- 
tricity to a certain area, subject to certain conditions. The electricity 
company assigned the lease and the license to the appellants, in April, 1946. 
Shortly thereafter the Kishangarh Government forcibly took over the 
power plant and account books and granted a new lease and license t0 
another company. A claim by the appellant to have been unlawfully 
dispossessed was upheld in a lower court. Subsequent to the claim having 
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been recognized, the State of Kishangarh merged into the United States 
of Rajasthan. It was attempted to make the new state take over the 
liability for the tort committed by the old state. It was held that when- 
ever a new state comes into existence either by one state absorbing another, 
or by conquest, cession or occupation of territory previously under no 
ruler, the result is the same. The new sovereign is only liable for such 
acts as he recognizes as existing against him. The rights an inhabitant 
had under the rules of the predecessor of the new sovereign avail him not 
at all. The establishment of a new sovereign over territory is an act of 
state. Kishangarh Electric Supply Co. Ltd. v. United States of Ra- 
jasthan, AIR 1960 Rajasthan 49 (K.L. Bapna and Jagat Narayan, JJ., 
May 5, 1959). 


Effect of agreement between Paramount Chief and British Crown— 
Law of Protectorate of Uganda—power of court in respect to an 
agreement between British Crown and the Kingdom of Ankole 


The action was brought in the High Court of Uganda and claimed an 
injunction against the Civil Administrators of the Kingdom of Ankole to 
prevent them from transgressing an agreement made between the Kingdom 
of Ankole and the British Crown, whereby the appointment of Chiefs in 
the Kingdom of Ankole was to be made by the Omugabe or King of Ankole. 
Sheridan, J., held that the only laws enforceable by the courts were those 
made (1) by Act of Parliament; (2) by Order of Council under the Act 
of 1890, the Foreign Jurisdiction Act, 1890 (53 & 54 Vict.c.37); (3) by 
adaptation of the common law or by applicable Indian Acts; (4) by 
Ordinance enacted by the Uganda legislature. Since the agreement, which 
the learned judge did not recognize as a treaty in ‘‘the true sense of the 
word,’’ was never incorporated into the law of Ankole, the declaration 
sought was refused. Daudi Ndibarema & Others v. The Enganzi of Ankole 
& Others, [1959] E.A. 552 (High Court of Uganda at Kampala, Sheridan, 
J., May 28, 1959). 


AMERICAN CASES ON ENEMY PROPERTY AND TRADING WITH THE ENEMY 


Ruoff v. C.1.R., 277 F.2d 222 (8rd Cir., April 6, 1960), attorney fees in- 
curred in contesting Attorney General’s seizure of taxpayer’s income- 
producing property are deductible; Carey v. U. S., 276 F. 2d 385 (Ct. CL., 
April 6, 1960), the Attorney General as custodian is only an agent of the 
United States, and foreign contract with rights and liabilities passed to 
United States, making it the proper party defendant in a breach of contract 
action; Rogers v. Ercona Camera Corp., 277 F. 2d 94 (D.C. Cir., March 17, 
1960), the Attorney General was not deemed to have sufficient ownership 
rights in trademark to enable him to prohibit use of the mark on imported 
goods; Reissner v. Rogers, 276 F. 2d 506 (D.C. Cir., March 10, 1960), 
restitution, Attorney General’s finding as to value not clearly erroneous, 
rate of exchange determined on date of Attorney General’s decision; Bank 
of the Philippine Islands v. Rogers, 275 F.2d 650 (D.C. Cir., Jan. 11, 1960), 
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banks did not sustain their burden of persuasion that Philippine currency 
found by American Armed Forces belonged to them ; Hermann v. Brownell, 
274 F.2d 842 (9th Cir., Jan. 25, 1960), remand from Supreme Court (79 
S.Ct. 353), for question of acquiring trust property other than through 
the beneficiaries, trust assets were to be turned over to the Attorney Gen- 
eral because it was not possible to acquire an interest in it except through a 
named beneficiary ; Manufacturers Trust Company v. Rogers, 181 F. Supp. 
116 (S.D.N.Y., Feb. 15, 1960), Trust Co. is mere dispository, making it in- 
sufficient for representative claim under section 9(a), a return of wrong- 
fully vested funds; Rogers v. Chemical Corn Exchange Bank, 180 F. Supp. 
946 (Feb. 11, 1960), in summary possessory proceeding under section 17, 
issues of enemy ownership are relegated to suits under section 9; Sumiye 
Umeki Yamauchi v. Rogers, 181 F. Supp. 934 (Feb. 10, 1960), person in- 
terned within a relocation camp because of Japanese descent is not ‘‘resi- 
dent within’’ under section 2. 


AMERICAN CASES ON NATIONALITY 


Citizenship. Mackey v. Mendoza-Martinez, 362 U. S. 384 (April 18, 
1960), remanded with permission to amend pleading to put in issue ques- 
tion of collateral estoppel on theory that conviction of draft evasion in- 
cluded the adjudication of citizenship which would dispose of the case 
and make unnecessary the determination of constitutionality of the 
statute; In re Bautista’s Petition, 183 F. Supp. 271 (D. Guam, May 2, 
1960), petitioner became a U. S. citizen under sec. 307 and did not lose 
her citizenship during her stay in the Philippines; U. 8S. v. Meyer, 181 F. 
Supp. 787 (E.D.N.Y., Feb. 11, 1960), certificate of citizenship was not | | 
revoked, because criminal activities and meretricious relationship were 
unconnected with military service; purpose of statute was to grant citizen- 


ship in exchange for satisfactory military service; Sato v. Dulles, 183 F. ( 
Supp. 306 (D. Hawaii, Sept. 22, 1958), court is without jurisdiction where ] 
applicants, seeking declaration that they did not lose their citizenship of is 


birth by voting in Japanese election, are not within saving clause. 

Deportation. Niukkanen v. McAlexander, 362 U. S. 390 (April 18, 
1960), order directing deportation on the ground that as alien he had 
become, after entering the United States, a member of the Communist 
Party, affirmed; Kimm v. Rosenberg, 363 U. S. 405 (June 13, 1960, Per 
Curiam; The Chief Justice and Black, Douglas, and Brennan, JJ., dis- 
senting), alien seeking suspension of deportation by the Attorney General 
has the burden of showing statutory requirements precedent to such dis 
eretionary relief, including specifically non-membership in the Communist 
Party; Ntovas v. Ahrens, 276 F. 2d 483 (7th Cir., April 8, 1960) over- 
staying, not fraud or misrepresentation, was ground for deportation, pre 
visions of sec. 1251 were not applicable; Bufalino v. Holland, 277 F. 24 
270 (3rd Cir., April 1, 1960), alien, seeking termination of deportation 
proceedings, testified falsely that his birthplace was in the United States 
to avoid deportation ; dismissal of petition was justified ; Dunat v. Holland. 
183 F. Supp. 349 (E.D. Pa., May 10, 1960), withholding deportation © 
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ground of possible physical persecution rests with the Attorney General; 
Sunjka v. Esperdy, 182 F. Supp. 599 (S.D.N.Y., March 28, 1960), aliens 
of Roman Catholic faith were denied stay of deportation under sec. 243(h), 
which was not abuse of Attorney General’s discretion; D’Alessio v. Leh- 
man, 183 F’. Supp. 345 (N.D. Ohio, Feb. 24, 1960), petitioner was in fact 
an alien because he did not acquire rights of citizenship by descent through 
his father; Testa v. Sorrento Restaurant, Inc., 197 N.Y.S. 2d 560 (Sup. 
Ct., App. Div., March 18, 1960), noted above, p. 898, workman’s compensa- 
tion claimant, a national of Italy, was entitled to an award notwithstanding 
the fact that he was departing in lieu of deportation. 

Exclusion. U. 8. v. Esperdy, 277 F. 2d 537 (2nd Cir., April 27, 1960), 
an alien, whose exclusion is based solely on a medical certificate stating he 
has a disease named in sec. 212 has no right to appeal such decision. 

Naturalization. Sit Jay Sing v. Nice, 182 F. Supp. 292 (N.D. Calif., 
March 11, 1960), alien voluntarily departed when order of deportation was 
outstanding, disrupting continuous stay needed for sec. 249; Angelis v. 
Bouchard, 181 F. Supp. 551 (D.N.J., Feb. 29, 1960), application for 
adjustment of status is purely discretionary by Attorney General, and no 
deprivation of Constitutional due process. 

Denaturalization. U.S. v. Costello, 275 F. 2d 355 (2nd Cir., Feb. 17, 
1960), alien stated his occupation was ‘‘real estate’’ when it was in fact 
bootlegging. 

Miscellaneous. Abel v. U. S., 362 U. 8. 217 (March 28, 1960), conspiracy 
to commit espionage, immigration officials arresting alien under administra- 
tion deportation warrant were justified in taking forged New York birth 
certificate because it was the means for accomplishing his illegal status 
and, therefore, the proper subject of search; Gantuz v. Dominican Steam- 
ship Line, 198 N.Y.S. 2d 421 (Sup. Ct., Feb. 25, 1960), court could not 
compel an alien, resident in New York, but a citizen of the Dominican 
Republic, to seek relief in that Republic, a jurisdiction lacking in due 
process. 
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BOOK REVIEWS AND NOTES 


The International Court of Justice: An Essay in Political and Legal 
Theory. By Shabtai Rosenne. Leiden: A. W. Sijthoff, 1957. pp. 
xxviii, 592. Appendices. Index. FI. 45. 

The Time Factor in the Jurisdiction of the International Court of Justice. 
By Shabtai Rosenne. Leiden: A. W. Sijthoff, 1960. pp. 87. Appendix. 
Index. Bibliography. FI. 9.25. 


Despite the modest and somewhat misleading sub-title of the first of 
the two works here reviewed, the two volumes together constitute a com- 
prehensive treatise on the organization, jurisdiction and procedure of the 
International Court of Justice, which is bound to be of great practical 
value. The author, who is Legal Adviser to the Ministry for Foreign 
Affairs for Israel, takes a rather equivocal position on the continuity of the 
Permanent Court of International Justice and the present Court. He as- 
serts that ‘‘whatever the present Court’s superficial resemblances to the 
Permanent Court, it cannot be regarded as the identical institution under 
a new name, or as meeting the same needs.’’ Nevertheless, admitting that 
“‘the fundamental continuity’’ of the two courts was preserved at the San 
Francisco Conference and ‘‘has proved valuable in practice,’’ he draws 
freely on the decisions and practice of the old Court. 

Comparisons between Rosenne’s work and the late Judge Hudson’s 
treatise on the Permanent Court published in 1943 are unavoidable. In 
scope, the twe are largely similar. Many of the chapter headings are 
virtually identical. Rosenne’s treatise, however, contains much less his- 
torical material and has no chapter on the interpretation of treaties. 
Only ten pages, as against Hudson’s thirty, are specifically devoted to 
the law applied by the Court. Some other topics, on the other hand, are 
treated much more fully by Rosenne than by Hudson. The second volume 
is a superb monograph on a highly technical and complex aspect of the 
jurisdiction of the Court. Also of unique value is the very informative 
chapter on the Court’s extra-judicial activities. In style, Rosenne’s work 
is less formal than Hudson’s and contains more asides by the author. In 
a few places, there is neeedless elaboration of obvious points. 

The most distinctive feature of Rosenne’s treatise is the effort, reflected 
in the sub-title, to inject an element of political evaluation of the réle of 
the Court in world affairs. In the opening lines of the preface to the first 
volume, the author asserts that the object of the book ‘‘is to examine the 
interplay of political and legal factors having a bearing upon the Inter- 
national Court of Justice and the role it is called upon to play in moder? 
international intercourse.’’ Part I is entitled ‘‘The Court as Part o 
the Machinery of Diplomacy.’’ Cautious comments on the political impli 
cations of the Court’s work are interjected throughout the book. Political 
significance is rightly attached to the decision of two or more governments 
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to ‘‘depoliticize’’ a dispute by referring it to the Court. There are many 
shrewd and valuable insights. Yet the effort at political evaluation of 
the Court falls somewhat short of promise. The author’s sense of pro- 
priety prevents him from speculating on possible political motivations of 
the judges and from frankly considering law as a form of policy. There 
is no attempt at exhaustive examination of the political antecedents and 
consequences of each of the decisions of the Court. As a result, the 
author’s insistence on the political importance of the Court appears to 
rest more on generalities than on concrete facts and is not entirely con- 
vineing. The author also tends to exaggerate the importance of the com- 
pulsory jurisdiction of the Court, forum prorogatum, and the extent to 
which the consensual basis of jurisdiction has been eroded in practice. 
It is surprising to find only a few lines (in a footnote) on the ‘‘Connally”’ 
type of reservation to the acceptance of compulsory jurisdiction, with the 
rather meaningless comment that ‘‘it is possible that the United States 
State Department is hesitant about this reservation. .. .’’ 

On most points of law, the author’s judgments are sound. He rightly 
insists that analogies from municipal law are of limited value in the de- 
velopment and appraisal of the law of the Court’s jurisdiction, but his 
apparent rejection of such analogies in the determination of ‘‘general 
principles of law’’ is questionable and not adequately supported. Very 
stimulating, if not fully convincing, is his presentation of the view that 
the general law of treaties does not apply to the instruments of acceptance 
of the Court’s compulsory jurisdiction. 

Rosenne’s treatise is a distinguished contribution to the literature of 
international law which is likely to remain the standard work on its 
subject for years to come. 

O. J. Lisstrzyn 


International Law Reports, 1955, 1956. Edited by Sir Hersch Lauter- 
pacht. 1955: pp. xlvi, 1042; 1956: pp. xxxix, 871. London: Butter- 
worth & Co., 1958 and 1960. Tables of Cases. Indexes. 105 s. each. 


These two volumes add 1900 pages of cases in which international and 
national courts have decided international legal questions, largely over a 
two-year period. In addition to the contemporaneous opinions of the In- 
ternational Court of Justice, the volumes contain decisions in the Light- 
houses Arbitration between France and Greece (over twenty claims), the 
Ambatielos Claim (Greece v. U.K.), the Diverted Cargoes case (Greece v. 
U.K.), the Alsing Trading Co. claim against Greece, about thirty decisions 
of the Anglo-Italian, Franco-Italian and Italian-U.S. ‘‘Conciliation Com- 
missions’? (which could more properly be styled ‘‘arbitral tribunals’’), 
three international postal arbitrations, about a dozen decisions of the 
Administrative Tribunals of the United Nations and of the International 
Labor Office, and six decisions of the Court of Justice of the European Coal 
and Steel Community. Many of the cases have never been published 
before and few of them in English. 4 
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Decisions of national courts applying international law come from forty 
countries. It is instructive to list them with the number of decisions 
rendered: Argentina (14); Australia (1); Austria (12); Belgium (17) ; 
Brazil (3); Burma (6); Canada (12); Ceylon (1); Chile (5); Costa Rica 
(1); Cuba (1); Czechoslovakia (1); Denmark (2); Dominican Republic 
(1); Eeuador (1); Egypt (1); Eire (1); England and British Common- 
wealth (17); France (39); Germany (27); Guatemala (1); Iceland (1); 
India (19); Israel (6); Italy (19); Japan (3); Jordan (1); Luxembourg 
(2); Mexico (4); Netherlands, including New Guinea (5); New Zealand 
(4); Norway (3); Peru (1); Philippines (6); Sweden (1); Switzerland 
(7); Thailand (2); United States (88); Venezuela (2); Yugoslavia (1). 

Sir Hersch Lauterpacht and his devoted collaborators have diligently 
worked to make the coverage as complete as possible. The seven volumes of 
International Law Reports (covering 1950-1956) and the fourteen volumes 
of the Annual Digest and Reports of Public International Law Cases 
(covering 1919-1949) are a visible and magnificent refutation of the ill- 
informed charge—still parroted in some quarters—that international tri- 
bunals, unlike national courts, have no ease law to guide them. 

Every foreign office and every law school and university library all over 
the world should have a set of these volumes. Unfortunately, the earlier 
volumes are out of print. It would be a useful service if the earlier 
volumes could be reprinted (or expanded to include more decisions, instead 
of digests) and widely distributed—perhaps at the expense of some Founda- 
tion interested in furthering the application of international law. 
HERBERT W. Briaes 


Académie de Droit International. Recueil des Cours, 1957 Tomes I, II 
(Vols. 91 and 92 of the collection). Tome I: pp. viii, 731. Index; 
Tome II: pp. 886. Index. Leiden: A. W. Sijthoff, 1958. Fl. 40 each. 


Those who are concerned over the supposedly minor role of international 
law in current affairs should find some comfort in these lectures given at 
the Hague Academy in 1957. For, taken as a whole, they demonstrate the 
considerable extent to which legal norms and procedures have been de- 
veloping as a consequence of new international activities and problems. 
Almost all of the lectures, varied as they are in subject matter, deal in 
one way or another with the réle of international organizations, and show 
in some detail how new rules and legal procedures have emerged in the 
framework of these organizations. Even the lectures on traditional ques- 
tions reflect this, revealing the degree to which international law is in- 
creasingly the product of international organization. The contributors are 
all well-known scholars; eleven of the twelve authors are European (in- 
eluding two from Communist countries) ; the only non-European is Pro 
fessor Hardy Dillard of the University of Virginia. Most of the contri- 
butions are in French. 

The first volume opens with lectures on ‘‘Sociological Theories and 
International Law’’ by Professor B. Landheer, Director of the Peace 
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Palace Library at The Hague. Relying mainly on somewhat ponderous 
sociological concepts and terminology, Professor Landheer discusses the 
relation between formal and informal structure in international society, 
the impact of social change on international society, and probable develop- 
ments of ‘‘group-formation in international society and the problem of 
behavioral rules.’’ His conclusions emphasize the réle of international 
law as a mechanism of equilibrium rather than of change, and he suggests 
that a gradual leveling-off of the rate of social change (which he foresees) 
would give law again a more rational function. Although the reasoning 
is sometimes difficult to follow, perhaps because of the language used and 
the absence of supporting evidence, many of Professor Landheer’s ideas 
should stimulate reflection by international lawyers. 

The second contribution, by Dr. A. H. Robertson of the Council of 
Europe, deals lucidly with legal problems of European integration. Dr. 
Robertson stresses the importance of practice rather than texts in the 
evolution of the European organizations, and indicates a number of specific 
developments which were not provided for in the constituent treaties but 
which have evolved in response to international needs. Influenced by the 
Assembly of the Council of Europe, he favors extending the réle of repre- 
sentatives of national parliaments in international institutions, viewing 
this as projecting on the international level the principle of democratic 
control of the conduct of international relations. His conclusion that the 
influence of assemblies composed of parliamentary representatives is stead- 
ily growing will come as a surprise and may be regarded more as a re- 
flection of Dr. Robertson’s hopes than as a present reality. 

Another valuable contribution stimulated by current events is that of 
Professor R. E. Charlier of Paris on ‘‘ Legal Questions Raised by the De- 
velopment of Atomie Physies.’’ Professor Charlier’s lectures discuss com- 
prehensively the diverse types of international problems created by atomic 
energy. He treats succinctly the various atomic institutions, covering not 
only the International Atomic Energy Agency (1.A.E.A.) and EURATOM, 
but also joint enterprises undertaken on an international basis for atomic 
development. In one lecture he discusses the interesting topic of ‘‘intelli- 
gence atomique,’’ considering problems of the relation between political 
power and scientific competence, as well as more conventional legal prob- 
lems involved in intellectual property, research and exchange of ideas. 
Problems of atomic property and installations are analyzed in another 
informative lecture which treats such questions as acquiring atomic prop- 
erty, precautions against accidents, problems of insurance and damages, 
and financial aspects. Finally he deals with the problem of the control 
of atomic arms, a section somewhat outdated in the light of subsequent 
developments. 

The fourth contribution is that of Professor Mario Matteucci of Rome 
entitled ‘‘An Introduction to the Systematic Study of Uniform Law.’’ 
He draws upon his rich experience as Secretary General of the Rome Insti- 
tute for the Unification of Private Law in formulating his basie approach 
to the problem of unification and to the practical aspects of drafting and 


908 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 54 


interpreting a uniform law. While recognizing the difficulties in the way 
of unification, Professor Matteucci remains optimistic concerning the en- 
deavor and suggests the need for flexibility and variety of techniques in 
pursuing the goals of unification. His lectures are intended as introduc- 
tory and should stimulate further thought on a number of points. 

Hardy Dillard’s lectures entitled ‘‘Some Aspects of Law and Diplo- 
macy,’’ while the least systematic of the series, will be for many the most 
suggestive. He is concerned not with doctrine or jural syntax, but with 
the conditions under which authoritative decisions may be made in settling 
disputes and meeting common problems. Although he would like to see 
greater use made of third-party judgments in international disputes, he 
does not believe that adjudication is necessarily the most desirable means 
of resolving the major conflicts that exist in the deeply-divided world of 
today. At the same time he does not assume that, because international 
adjudication can play only a marginal role at present, law and legal 
processes must be discarded, and he seeks to show that legal standards 
and principles have a significant role in diplomacy and international insti- 
tutions. For illustration, he turns mainly to the problems of international 
rivers and to the issue of recognition. He points out the degree to which 
international administrative machinery involves reliance on common prin- 
ciples and standards; and he might have added that it is not merely that 
such standards constitute a form of international law, but that the co- 
operative activity based on agreed standards becomes in itself a new 
source of rules and authoritative decisions. It is hoped that Professor 
Dillard will find an opportunity to develop some of the ideas he has 
presented in these lectures with regard to other concrete problems. 

Professor Gabriele Salvioli of Florence, under the title ‘‘Problems of 
Procedure in International Case Law,’’ has dealt with several important 
procedural and jurisdictional matters that have arisen in recent years. 
His first chapter is concerned with the admissibility of applications; he 
covers such questions as the ‘‘interest’’ of the applicant, the existence of 
a dispute, the requirements of prior diplomatic negotiation and exhaustion 
of local remedies. In the second chapter he considers problems relating 
to the acceptance of compulsory jurisdiction of the International Court, 
dealing with the forms of acceptance, the question of lapse of declarations 
and other matters. His third chapter takes up a number of issues faced 
by tribunals in deciding on their own competence and in this connection 
he makes several suggestive comments. Professor Salvioli’s analysis draws 
principally upon the decisions of the Permanent Court of International 
Justice and the present International Court, but he includes as well some 
cases decided by the tribunals of the European Coal and Steel Community 
and by arbitral and conciliation bodies. 

Professor H. Mosler, Director of the Max Planck Institute at Heidelberg, 
has contributed an informative series of lectures on the much-discussed 
subject of the application of international law by municipal courts, in 
which particular attention is given to the case law of states which, since 
World War II, have adopted new constitutional provisions concerning the 
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fulfilment of international obligations. While these new constitutional 
provisions have furthered the application of international law by national 
courts, they still fall short, in Professor Mosler’s view, of an ideal solution, 
particularly because they permit fundamental constitutional rules to pre- 
vail over international obligations. The only exception, he notes, is the 
Netherlands Constitution, which provides for the complete supremacy of 
treaties, but does not extend this principle to customary law. Professor 
Mosler would like to see the Netherlands position adopted by other coun- 
tries and extended as well to general rules of customary law. On the inter- 
national plane, he proposes that arbitration agreements and compromissory 
clauses should provide that the organs of the contracting parties, including 
their courts, be bound by interpretations given by the international tri- 
bunal or arbitration body. While these proposals are not likely to find 
early acceptance among states, they appear to be a reasonable means of 
furthering compliance with international obligations, and merit sympa- 
thetic consideration. 

Under the title ‘‘The General Principles of International Law con- 
sidered from the Standpoint of the Rule of Law,’’ Sir Gerald Fitzmaurice, 
the Legal Adviser of the British Foreign Office, has contributed a concise 
and comprehensive survey of the main areas of international law. Con- 
cerned as he is with asserting the supremacy of international law, Sir 
Gerald states that it was his endeavor in these lectures to demonstrate 

that in the relations between States, international law applies all the 
time; that it applies everywhere; that it binds States automatically 
and irrespective of consent; that it binds them all in a uniform way 
and in the same degree; that there is only one international law and 
that international law is basically one. 
But these are not conclusions that can be demonstrated in the manner in 
which Sir Gerald attempts, that is, by exposition of doctrine and con- 
ceptual analysis, and probably few will be persuaded by his dialectical 
skill that his conclusions are true in a factual sense. Nevertheless, Sir 
Gerald has succeeded in presenting, in an admirably succinct form, the 
major principles of classic international law and has shown that, in terms 
of doctrine, these principles constitute by and large a reasonably coherent 
and unified system which, if applied universally, would fulfil the require- 
ments of a ‘‘rule of law’’ in the international field. 

‘“‘The Development and Function of Multilateral Treaties’’ is the gen- 
eral subject of the lectures by Professor Manfred Lachs, Director of the 
Legal Department of the Polish Ministry of Foreign Affairs. The eleven 
chapter headings indicate the comprehensive and systematic character of 
the study: the birth of multilateral treaties, their form and name, the 
contents of such treaties, the parties, the mutual relations between parties, 
accession and extension of treaties, open and closed treaties, reservations, 
the effect on third states, problems of revision and extinction, and finally, 
the réle of multilateral treaties in the formation of international law. 
While most problems are necessarily treated briefly, the author’s analyses 
and empirical research are of considerable value, even if some of his 
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conclusions are not entirely persuasive. Only rarely are overt political 
or ideological arguments introduced, though it should perhaps be noted 
that, on controversial issues the positions taken are fully in keeping with 
those advanced by the author’s government. 

‘‘International Administrative Tribunals and Their Case Law’’ is the 
subject dealt with by Mme. Susanne Bastid, Professor of Law at Paris and 
President of the United Nations Administrative Tribunal. As might be 
expected, the lectures are notable for the author’s wealth of knowledge 
and her characteristically incisive and lucid analysis. Following an his- 
torical survey of the several administrative tribunals, the lectures deal 
with the organization of the tribunals, the procedure followed, their juris- 
diction, the law applied by them, their power of decision, and the means 
of appeal against their judgments. Most of the material is taken from 
the United Nations Tribunal, but wherever appropriate, reference is made 
to the Tribunal of the International Labor Organization and on occasion 
to that established by the O.E.E.C. (Organization for European Economic 
Cooperation). 

Dr. Miguel A. Marin of Spain, who has been a professor in Mexico and 
official of the United Nations Secretariat, discusses ‘‘The Evolution and 
Present Status of the Laws of War.’’ His lectures are organized on an 
historical basis, beginning with ancient societies and covering oriental, 
Islamie and medieval civilization. Separate chapters are devoted to the 
nineteenth century, to the first World War, to the laws of war between 
the two World Wars, and finally to the laws of war during and since 
World War II. The wide scope of the study naturally imposes stringent 
limitations on the treatment of any particular development, and a large 
portion of the material has the character of an outline or précis. Like 
others who have studied the laws of war, Dr. Marin concludes that sub- 
stantial modification and development are required, especially in dealing 
with the problems based on the experience of recent warfare and resulting 
from changes in military technology. He suggests that an international 
institution, such as the International Red Cross, should examine govern- 
ment positions and eventually prepare a comprehensive draft agreement 
for consideration by a diplomatic conference. 

The final series of lectures deals with the well-worn question, he 
Definition of Aggression.’’ Their author, Dr. Jaroslav Zourek, Professor 
of International Law at Prague University and member of the International 
Law Commission, has been a representative of Czechoslovakia at meetings 
of the United Nations and other bodies which have considered the prob- 
lems inherent in the subject. The material here presented will be familiar 
to those who have followed the official debates and documentation, but 
Dr. Zourek’s lectures will be useful particularly as a summary of the 
views and arguments put forth by the Soviet Union and countries associ- 
ated with it. However, one would have to look elsewhere to find an 
adequate statement of the reasons which have led the United States and 
others to oppose the efforts to reach a definition of aggression. 

OscaR SCHACHTER 
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Public International Law (In Greek). Vol. I, Section I. 2nd rev.ed. By 
George K. Tenekides. Athens: Argyris Papazissis, 1959. pp. 442. 
Index. 


The author, a university professor of law, is also Professor of Inter- 
national Law at the Pantios Highest School of Political Sciences. While 
this work is intended primarily for students, it is written for all persons 
interested in international law. To accomplish this, emphasis is placed 
on existing rules rather than on theory. This, however, does not mean 
that the latter is not given its proper place. As a matter of fact, the 
author has not only examined foreign policy in relation to law but has 
gone into the fields of politico-juridical philosophy. Law, as one of the 
social sciences, is examined on the basis of underlying social factors that 
require practical solution. 

Starting with general principles, especially those relating to the juri- 
dical basis of international law, Professor Tenekides then gives a full 
historical account of its development from antiquity to the present day. 
There follows a discussion of the relation of international law to domestic 
law, conflict of laws and sociology. 

The second part of the book is entitled ‘‘Soureces of International Law’”’ 
and is subdivided into four parts: the law of treaties; international custom ; 
general principles; secondary factors governing international relations. 

In this second revised edition the author has reclassified a part of the 
contents of its predecessor and has made considerable modifications in 
some chapters to conform to modern conditions and a change in his 
thinking during the intervening period. 

This reviewer does not perceive why the bibliography has been made 
a subject of a chapter, the eighth one. An important subject as the law 
of treaties, to which the author devotes about a third of his book, is sub- 
ordinated to a heading ‘‘Sources of International Law.’’ It seems to 
the reviewer that a brief general discussion of sources would prevent a 
classification which does not appear to do justice to such an important 
branch of international law as the law of treaties. The observations in this 
paragraph are of a minor character. The Greek student and others in- 
terested in a systematic study of international law will find this scholarly 
work indispensable reading. 

JOHN MakTos 


Public International Law (In Greek). By Peter G. Vallindas. Thessa- 
lonika and Athens: P. Sakkoulas Bros., 1959. Bibliography. pp. 352. 


This volume is one of the newest additions to the Greek literature on 
international law. The late author, a professor of law at the University 
of Thessalonika, and a practicing lawyer in Athens, was known for his 
wide activities in international law. Besides being Director of the Greek 
Institute of International and Foreign Law, ke had been publisher and 
director of the Journal of Greek and Foreign Law, and had represented 
Greece in the Legal Committee of the U.N. General Assembly as well as in 
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other committees. Starting with a discussion of the meaning of inter- 
national law and its relation to other branches of law and international 
relations, the author follows this introduction with an account of the 
sources of international law and its effect on domestic law. Human 
rights and the Universal Declaration of Human Rights conclude the first 
part of the book. In the next part international organizations are dis- 
cussed with a penetrating and extensive analysis of the functions of the 
United Nations, its organs and regional organizations. 

The last part of the volume deals with the law of war. The author 
notes that there is at present a tendency to avoid in textbooks a dichotomy 
between the law of peace and that of war. Starting from the premise 
that prevailing conditions do not preclude the possibility of war, Professor 
Vallindas states that only by the application of the rule of law can the 
inhumanity of war be diminished. In this connection he calls attention 
to the Geneva Conventions of 1949. An introduction to this branch of 
law is followed by a discussion of the rules of land, maritime and aerial 
warfare as well as of measures of economic warfare. The concluding 
chapter deals with the law of neutrality. 

It will be seen that the book does not pretend to deal with all the usual 
subjects found in a standard textbook on international law. The author’s 
excellent treatment is marked by the impress of a constructive mind and 
a clarity of exposition. Professor Vallindas has rendered a very valuable 
service to the Greek student of international law. 

JOHN MaktTos 


La Neutralidad en el Presente. By José Pérez Montero. (Separate print 
from La Guerra Moderna, Vol. V.) Saragossa: University of Saragossa, 
1958. pp. 225-306. 


This is a discussion of the present-day law of neutrality, in which the 
author starts from the thesis, much defended after the first and second 
World Wars, that neutrality is dead, is incompatible with the League of 
Nations Covenant and now with the U.N. Charter, which he refutes from 
three points of view. 

The first investigation is as to the incompatibility of neutrality with 
the law of the U.N. Charter. The author shows that neutrality is possible, 
in certain circumstances, even with the Charter as written at San Fran- 
cisco, and much more so with the United Nations as it has now developed 
in practice. He stresses the importance of neutrality even in the armed 
conflict in Korea; he underlines the great importance of neutrality through- 
out the new Geneva Conventions of 1949; he directs attention to the fact 
of the admission of permanently neutral Austria to the United Nations. 
He could have added the stand toward neutrality taken by the U.S. In- 
structions: Law of Naval Warfare, 1955. 

The second investigation, in the field of natural law, deals with the 
compatibility of neutrality with the doctrine of bellum justum. He shows 
that here also, in practice, there is plenty of room for neutrality. He 
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finally deals with the third, and factual, objection, namely, the incompati- 
bility of neutrality with modern total and global war. Here he observes 
that such world war is not the only possible war; as the many examples 
since 1945 suggest, there can be limited, small, localized wars, in which 
neutrality has its role. 

The author fully grants that, compared with the 19th century, neutrality 
has, since 1920, entered a new phase of its development. The possibilities 
of full, classic neutrality still exist, but have been somewhat reduced. Less 
than full types of neutrality have been evolved. He also acknowledges 
that the traditional law of neutrality, particularly maritime neutrality, 
in consequence of modern war, especially economic war, is no longer 
adequate. He insists on the possible necessity and benefits of neutrality, 
by no means only for the neutral state, but also for the belligerents and 
the whole international community. As neutrality is both possible and 
necessary—and these facts are reflected in extensive literature on neu- 
trality in many languages—and as it is no longer adequately regulated, the 
revision of the law of neutrality is indicated. 

The author studies the positive law of the United Nations correctly, 
free from prejudice or wishful thinking. The literature, quoted at every 
problem in the principal languages, is very rich. It is an excellent study. 

Joser L. Kunz 


Berichte der Deutschen Gesellschaft fiir Vélkerrecht. Vol. 1: Zum Prob- 
lem der Souverdnitat. By Herbert Kriiger and Georg Erler. pp. viii, 
104. DM. 7.50; Vol. 2: Verhandlungen der Tagung der Gesellschaft 
in Heidelberg am 4. und 5. April 1957. pp. viii, 196. DM. 13.50; Vol. 3: 
Verhandlungen der Tagung der Gesellschaft in Frankfurt am Main am 
9. und 10. April 1959. pp. viii, 150. DM.11. Karlsruhe: Verlag C. F. 
Miiller, 1957, 1958, 1959. 


These are the first reports of the new German Society of International 
Law which, contrary to what its name in German implies, is also devoted 
to the study of private international law (law of conflicts 

Volume I contains, inter alia, a brief report on the activities of the 
predecessor of the Society with the same name which suspended its work 
in 1933 with the advent of the Third Reich,’ a list of the members of the 
Society, a memorandum by Professor Ulrich Scheuner on the study of 
international law at West German universities, and the proceedings of the 
1955 meetings of the Society. The latter include papers on ‘‘Sovereignty 
and the Community of States’’ and on ‘‘Sovereignty and International 
Economie Interdependence.’’ In the first, Professor Herbert Kriiger 
breaks a lance for the principle of sovereignty. He concludes, however, 
this principle is no more adequate, under present conditions, than an 
istitutionalization of international relations, and suggests the possibility 
f ‘‘third’’ solutions. In the second, Professor Georg Erler rightly 
Stresses the functional aspect of the freedom of decision inherent in sov- 
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ereignty and shows that the various post-World War II agreements and 
organizations for economic co-operation did not result (in 1955) in ‘‘true 
losses of sovereignty.’’ Whether this conclusion will remain correct in 
the light of more recent developments (Common Market, Euratom, etc.) 
is another question. 

These new developments are dealt with in two papers read at the 1957 
meetings of the Society, which form the subject of Volume 2. Professor 
Fritz Miinch, in discussing the relationship between ‘‘supranational com- 
munity’’ law and domestic law, rightly points out that the European Coal 
and Steel Community and the European Economic Community do not 
belong to the domain of federal law but to that of international law. 
Hence, the relationship between the ‘‘supranational’’ law of these com- 
munities and the domestic laws of their members is that between inter- 
national and national law. This being the case, it may be asked what pur- 
pose the new term ‘‘supranational’’ serves, especially since there is no 
presumption in favor of the exclusive jurisdiction of the communities 
in the fields of their respective activities. Professor Miinch answers this 
question by submitting that, unlike in ordinary international law, the 
competences of supranational communities and the obligations of the 
member states are to be interpreted broadly. This may, perhaps, be the 
ease of the two communities in question, but the reason given for this 
thesis applies equally to other international organizations. The second 
paper, by Dr. Ernst Steindorff, deals with the aims, purposes and prin- 
ciples of the European Coal and Steel Community. In the opinion of the 
rapporteur, the common market principles of the Community, its aims 
in the strict sense, and the principles concerning the means for achieving 
the aims are of different rank and follow each other in said hierarchical 
order. The third of the four papers submitted at the meeting, which 
concerns international law, is a useful discussion by Professor Ulrich 
Scheuner of the question of collective security and of its present status. 
Finally, Volume 2 contains an impressive systematic list (500 items) by 
Professor Eberhard Menzel, of the doctoral dissertations in the field of 
international law presented at West German universities from 1945 to 
1957. 

Volume 3 of the Berichte again contains, inter alia, two papers on inter- 
national economic organization: one by Professor Hans Mdller on world 
economic order and international economic organization, and one by Pro- 
fessor Hartwig Biilek on the European economic communities system. Of 
equal interest to international lawyers is the paper by Professor Adolf 
Schiile on the methods of the science of international law. He rightly 
notes the scarcity of, and the need for more, methodological studies in 
this field (although there are some not referred to by the learned author), 
and distinguishes between six main methods: analogy with private law, 
historical, sociological, normative, deductive, and inductive. 

As a counterpart to the above-mentioned report on the study of inter- 
national law at West German universities, Volume 3 contains one by Pro- 
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fessor Konrad Zweigert regarding private international law (law of con- 
flicts). 

With the above and other activities (which include a weleome new 
edition of Strupp’s Wérterbuch des Vélkerrechts) the German science of 
international law is regaining the position it held before the Third Reich. 

Sato ENGEL 


American-Brazilian Private International Law. By Paul Griffith Gar- 
land. (Bilateral Studies in Private International Law, No. 9.) New 
York: Oceana Publications, 1959. pp. 125. Index. $5.00. 


The latest addition to the Bilateral Studies of the Parker School of 
Foreign and Comparative Law has special merit. It makes a unique 
contribution to Brazilian legal literature. The author, a member of the 
Brazilian and New York Bars, notes that there is little material on the 
subject in English and that even the Brazilian studies apparently do not 
make extensive use of case law. The author’s close attention to the law 
as it has been applied in the courts of Brazil will surely make it more 
difficult to satisfy a United States court on a point of Brazilian conflict 
law by reference only to a statute. 

The selection of material refiects the author’s interest in giving guidance 
to one who may have business contacts with Brazil. In addition to an 
introduction, chapters are devoted to family law and matters of status, 
torts, contracts and choice-of-law clauses, commercial law, and procedural 
and jurisdictional problems. Annexes include a particularly interesting 
discussion of renvoi and characterization in Brazilian conflicts law, and 
the author’s translations of the introduction to the Brazilian Civil Code in 
its present and pre-1942 versions. 

The need for international legislation in the conflicts field is clearly 
demonstrated. While there has been general agreement on the need, there 
has not been agreement as to how it may best be achieved. The United 
States’ solution, bilateral treaties of friendship and commerce, has had only 
limited suecess. With Brazil, for example, there is no such treaty, the 
commercial aspects of the treaty of 1828 having been terminated by 
Brazil in 1841. Lawyers have looked hopefully at the example supplied 
by Latin America’s Bustamante Code of 1928 but, as Mr. Garland points 
out, this, too, has had limited success in Brazil. If bilateral studies such 
as this help to supply the technical data for more intelligent treaty 
drafting, they will have made a contribution that far exceeds their 
narrow scope. 

Gorpon B. BaLpwin 


Annual Review of United Nations Affairs 1957-58. Edited by Waldo 
Chamberlin, Thomas Hovet, Jr., and Richard N. Swift. New York: 
Oceana Publications, 1959. pp. vi, 248. Index. $6.00. 


This volume should be a helpful adjunct to the student of United Nations 
diplomacy. Essentially it consists of excerpts or summaries of public 
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statements made in 1957 and 1958 by government representatives, as well 
as by international officials such as Secretary General Hammarskjold, about 
economic and social issues in the United Nations. As the editors point 
out in their introduction, the focus here is on how the participants ap- 
praise the economic and social work of the United Nations, rather than 
on factual background or on scholarly evaluation. The editors have 
searched the Official Records of the General Assembly and the three rele- 
vant councils, as well as texts of other public speeches and statements, in 
order to assemble this compendium. The enterprise is in two parts; the 
Review for the year 1959 will cover the other areas of work—political, 
dependent areas, organizational, legal, administrative, and so on. 

The editors have drawn their conclusion from the material that member 
governments do not give enough attention to the range of issues covered 
in this volume. Four countries—Brazil, Canada, Mexico, and The Nether- 
lands—are singled out as laudable exceptions. But both sides of the East- 
West battle come off badly in terms of their motivation and performance 
in this field. The editors are, however, lavish in their praise of the Secre- 
tary General, not only for his dealings with governments, but also for the 
perhaps even more delicate task of conducting relations with the executives 
of the ‘‘parochial’’ specialized agencies. 

The great economic and social themes of the age echo through these 
pages—industrialization, Africa, land reform, and the like. There are 
glimpses of a sense of high humanitarianism along with more narrowly 
conceived political motives. We can discount those parts of a public man’s 
statements which need to be dismissed as pure—or impure—verbiage. But 
one is impressed in these pages, as during the actual dialogue in and out 
of the United Nations, with the tremendous pressures on governments 
today to look alive on non-political and non-security issues in the United 
Nations to an extent unforeseeable in 1945. 

The book would, it is believed, profit from a brief paragraph of com- 
mentary which at least summarizes the basic issues within each section, be- 
fore parading the quotations and summaries of statements. Some of the 
excerpts themselves seem less than edifying—one on the Brazilian view of 
the water problem, for example, reads in full: ‘‘His delegation was im- 
pressed by the volume and quality of the work done by the United 
Nations.’’ 

But this little volume succeeds in its chief purpose, which is to char- 
acterize official views about national policies as expressed in United Na- 
tions bodies, as a research and reference aid. It contains at the end a 
cumulative index to this and the seven earlier issues of the Annual Review. 

LInNcoLN P. BLOOMFIELD 


Works of the Second Session of the Asian-African Legal Consultative Com- 
mittee. Cairo: Egyptian Society of International Law, 1959. pp. 732. 


Because international law grew out of Stoic-Christian philosophy, 
Roman jurisprudence, and the unique developments of the European state 
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system from the 16th to the 20th century, we particularly need studies 
and statements by the Asians and Africans about their concepts of the 
law of nations. This report of the second session of the Asian-African 
Legal Consultative Committee, held in Cairo in October, 1958, is most 
helpful. 

The governments of Burma, Ceylon, India, Indonesia, Iraq, Japan, 
and Syria (later the United Arab Republic) had organized in 1956 a 
committee to serve as an advisory body of legal experts to examine prob- 
lems under consideration by the International Law Commission and other- 
wise exchange information or views on legal matters of common concern. 
The first session met in New Delhi in 1957, established a permanent secre- 
tariat there, and decided to open consultative relationships with appropri- 
ate organs of the United Nations and the Specialized Agencies, the Pan 
American Union, and the Arab League, as well as with various non- 
governmental institutions that study international law. 

The first agenda of the committee had comprised ten items, namely: 
diplomatic immunities, extradition, regime of the high seas, territorial 
waters, status of aliens, immunities of states in respect to commercial trans- 
actions, and questions about dual citizenship, ionospheric sovereignty, di- 
vorce laws, and free legal aid. Some of these items were then continued 
for discussion in the second session of the committee and this report is 
loaded with memoranda, draft conventions, treaties in force, and opinions 
from the several Asian-African states on important matters of both inter- 
national law and conflict of laws. 

In addition to the inclusion of several statutes on nationality, marriage, 
and divorce, the final reports of the subcommittee offer valuable guides 
to the opinions of these non-Western states on such items as diplomatic 
immunities, extradition, and immunity of states in respect to commercial 
transactions. Only Indonesia, for example, adhered to the classical doc- 
trine of complete sovereign immunity from local jurisdiction. 

Students of international law will look forward eagerly to further re- 
ports of the Asian-African Legal Consultative Committee. Even the four 
hundred twenty-one typographical errors in this volume do not obscure 
the meaning of the new forces and new philosophies now at work in the 
construction of a legal world order. 

GERARD J. MANGONE 


Die Algerische Frage. By Thomas Oppermann. Stuttgart: W. Kohlham- 
mer, 1959. pp. xvi, 225. Appendices. Index. 


This ‘‘legal-political’’’ study of the Algerian problem undertaken by 
Mr. Oppermann at the instigation of Professor Kriiger, the director of the 
Foreign Policy Institute of Hamburg, is an admirable piece of work for a 
variety of reasons. First of all, it is thorough. The author deals first 
with the background of the conflict; he describes French policies from 
1830 to 1954, the social and economic structure of Algeria, the develop- 
ment of parties after World War I and the genesis and fate of the Statute 
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of 1947. A second part is devoted to thé crisis which began in 1954, and 
covers in great detail the activities and organization of the Front de la 
Libération Nationale (FLN) as well as the military, political and legal 
reactions of the French both before and after de Gaulle’s return to power. 
A third part examines the international legal aspects of the war; Mr. Op- 
permann discusses the legal status of the FLN, the positions (official and 
unofficial) taken by the Arab states and by other nations, and the yearly 
debates at the United Nations. The appendices reproduce the texts of the 
1947 Statute and of the ‘‘loi-cadre’’ of 1958, and list the main laws and 
decrees dealing with Algeria which France has adopted since 1830. Mr. 
Oppermann’s bibliography is as exhaustive as his research. 

Secondly, his study is remarkably objective. He has let the documents 
speak for themselves. Although he is not primarily concerned with legal 
analysis, his method consists of focusing attention on the laws and state- 
ments issued by both sides, rather than discussing intentions or tactical 
maneuvers. The result is both solid and eloquent. No other study pro- 
vides so comprehensive a survey of the main documents. 

Finally, Mr. Oppermann has succeeded in being objective without being 
bland, and in being sharp without becoming unfair. When the record 
ealls for comments, he makes them: for instance, when he discusses social 
inequality in Algeria, or the rigging of elections after 1947. He points 
out the strength of France’s position in international law (and the viola- 
tion of this law by Algeria’s neighbors), but at the same time he questions 
the political wisdom of French moves at various points. He sees, rightly, 
that the only judicious and satisfactory solution would be a ‘‘symbiosis’’ 
in which neither one of the two elements of the Algerian population would 
dominate the other, and that partition would be, in human terms, a cruel 
and difficult measure; but he also realizes that it is the least unlikely 
outcome, if no negotiated compromise becomes possible. On this last point, 
Mr. Oppermann cannot be accused of undue optimism: having looked 
closely at the position taken by both sides, he finds them too far apart 
for comfort. 

It is too bad that this book does not cover events after 1958; it is to be 
hoped that some day—after the end of the war—Mr. Oppermann will be 
willing to continue and complete so useful and interesting a work. 

StaNLeEY HorrmaNNn 


Duitsland 1945-1955: Object en Subject van Internationale Politiek. By 
Herman Willem Sandberg. Amsterdam: 1959. pp. viii, 236. Index. 


This doctoral thesis at the University of Amsterdam summarizes clearly 
the development of international policy with respect to Germany, first for 
the period 1945-1949 (September 7, 1949, is regarded as the birthday of 
the West German Federal Republic), then for the period 1949-1955 (May 
5, 1955, is when the treaty recognizing the Republic's national sovereignty 
and ending the occupation regime went into effect). This historical dis- 
cussion covers three-fourths of the book. The final quarter analyzes the 
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legal problems, namely: (1) Did the German Reich disappear by debellatio 
as a result of the 1945 surrender? (2) If not, did it end in 1949 by 
dismembratio when the Republic and the Soviet government in East Ger- 
many were formed out of the territory of the pre-war Reich? (3) If not, 
what are the respective legal relations of these separate governments to the 
pre-war German state? 

On the first point, the affirmative view is taken by Kelsen, the 
Niirnberg Tribunal, and the French Government. German and District 
of Columbia courts, as well as the West German Government, regard the 
German state as continuing in existence. The United States has taken no 
position, and the Soviet Union both positions. On the second point there 
is greater uncertainty, but the Federal Republic stoutly affirms that it is 
the only legitimate representative of the whole German state. On the 
third point there are two rival theories, the Identitiétstheorie (identity 
theory) and the Teilordnungstheorie (separate structure theory). The 
Western Powers in 1950 recognized the claim of the Federal Republic ‘‘as 
the only German Government freely and legitimately constituted and 
therefore entitled to speak for Germany as the representative of the 
German people in international affairs’’ (p. 203). 

The author is skeptical with respect to reliance upon the democratic 
character of the regime as a basis of recognizing its legitimacy and con- 
tinuing national identity; for that test would prove too much: the Hitler 
Reich itself could not meet the standard, and also all Soviet satellites would 
have to be disqualified as legitimate states recognized as members of the 
family of nations (pp. 205-206). Soviet and Dutch opinions are reviewed 
in econelusion. Doctrinal writers, court decisions, and diplomatic practice 
are separately considered under each heading treated. The study is well 
organized and effectively presented. It should be useful to investigators 
of the topics with which it deals. 

EpwarD DUMBAULD 


Vatican Diplomacy. A Study of Church and State on the International 
Plane. By Robert A. Graham, S.J. Princeton: Princeton University 
Press, 1959. pp. xii, 440. Index. $7.50. 


The author of this volume has already proved his scholarship in the 
field by the publication of The Rule of the Double Diplomatic Corps in 
Rome, in which he analyzes in detail the ‘‘Roman question’’ as it has 
presented itself since the disappearance of the temporal power of the 
Pope in September, 1870. Here he follows up the subject by a study, 
based upon original archives, of the theoretical and practical aspects of 
Vatican diplomacy, introduced by a description of the historical back- 
ground dating from the Middle Ages and accompanied by specific illus- 
trations of the problem as they have presented themselves during the 
succeeding centuries. 

In an introductory chapter the author discusses at length the meaning 
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of ‘‘diplomacy’’ as applied to the Vatican, describing it not as a policy but 
as a ‘‘system of reciprocal permanent representation developed through 
the centuries to expedite through official channels any issue requiring ne- 
gotiation or consultation with the several states.’’ While the fact of the 
temporal power of the Pope has been stressed in justification of Vatican 
diplomacy by Catholic as well as Protestant writers, Vatican diplomacy, 
says the author, ‘‘rests essentially ... upon the spiritual sovereignty 
of the Holy See and not upon dominion over a few acres in the heart of 
Rome.”’ 

Attention is called to the fact that ‘‘there is no inherent confessional 
note in the fact of having diplomatic relations with the Holy See.’’ In 
the group of some thirty-six ambassadors and other envoys presenting cre- 
dentials to the present Pope, John XXIII, were not only representatives 
of Catholic states, taken in the broadest sense, including states in which 
there is complete separation of Church and State, but representatives of 
non-Catholic states as well, such as Great Britain, The Netherlands, India 
and Japan, intent upon protecting the interests of Catholic minorities. 
Few, however, of the governments maintaining relations with the Vatican 
have concordats with it. 

With this background the author enters upon a historical survey of the 
origins of modern diplomatic missions to the Vatican, the organs of Papal 
diplomacy, ‘‘the Pope as sovereign,’’ and a closing series of chapters 
described as ‘‘Tests and Challenges.’’ Here we find a detailed description 
of the part played by the Papacy in the political life of the times, the 
principle of the ‘‘two swords,’’ the threat of excommunication as a means 
of controlling the conduct of princes, the later conflicts between Church 
and State and the abuses of authority on both sides, down to the mutual 
recognition of the co-existence of the two authorities equally autonomous 
and each supreme in its own sphere. Numerous incidents cited by the 
author suggest the dramatic character of the controversies, some rather 
futile over matters of precedence, others fundamental over liberty of wor- 
ship. Of particular interest is the description of the period of transition 
between the extinction of the Papal States in 1870 and the re-establish- 
ment of the temporal power by the Lateran Treaty in 1929. The chapter 
on the Holy See and the Soviet Union is illuminating in respect to the 
co-existence of institutions with such diverse conceptions of the moral 
law. 

Legal theory, as the author observes, has moved forward of recent years. 
Human rights are no longer a purely domestic problem. Freedom of 
religion implies the right to organize one’s religious life across national 
lines and to respect a higher authority in matters of belief outside the 
control of the state. This will involve at times the necessity of adjusting 
the respective claims of freedom of religion and loyalty to the state. 
Vatican diplomacy, where it is in operation, is directed to this end. 

The volume is a mine of information, clarifying for the student the 
action of the Vatican and showing the results attained in the attempt of the 
Vatican to meet the situations presented to it under the changing condi- 
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tions of the times. The elaborate bibliography at the close will be of great 
help for further study of the problem.* 
HILDEBRANDO ACCIOLY 


BRIEFER NOTICES 


Man, the State, and War. By Kenneth N. Waltz. (New York: Co- 
lumbia University Press, 1959. pp. viii, 263. Index. $5.50.) Every 
serious student of the problem of war and peace should read this little 
book, among various others. It is a study of the problem from the 
point of view of political theory and—slightly—sociology. The author 
analyzes the thoughts of certain classical and modern political phi- 
losophers on the subject and adds a good measure of his own. If the 
treatment appears overwhelmingly theoretical, it can only be said that 
this is intentional. 

A slight criticism may be made of the construction of the work on the 
basis of what the author calls three ‘‘images of international relations’’ 
(p. 12), by which he means basic factors or elements of the problem. 
Perhaps it is only the term ‘‘images’’ which seems a bit forced. The 
three items are—very soundly indeed—man, the state, and the state 
system. 

To the present reviewer the slight attention given to the ethical aspect 
of the problem (only at pp. 37 and 207) seems rather puzzling for a philo- 
sophical treatment. The relative neglect of arbitration, disarmament, 
international law, and similar subjects, except for brief mention, is simi- 
larly surprising, although this is not a study of international organization. 
The author adumbrates these matters, however, in his thoroughly sound 
conclusion (in conformity with Rousseau—p. 185) ‘‘that world govern- 
ment is the remedy for world war”’ (p. 238). He adds a second conclu- 
sion, namely, that this remedy is ‘‘unattainable.’’ The author does not 
feel, apparently, that attack upon the nature of the state holds much 
promise, and he is quite pessimistic about changing human nature. It 
might be pointed out that, in spite of human ignorance and selfishness, 
it has been found possible here and there to achieve a considerable degree 
of peace and order in the individual state, where these factors are just 
as much of an obstacle as on the international level, by means which in 
fact directly support the author’s main conclusion but call in question 
his second. 

There is an extensive bibliography from which Thorstein Veblen’s The 
Nature of Peace and the Terms of its Perpetuation is unaccountably 
missing. 


Pitman B. Porrer 


Le Droit International de la Mer. Vol. II. (Etudes d’Histoire 
Economique, Politique et Sociale, XXXII.) By Olivier de Ferron. 
(Geneva: Librairie E. Droz; Paris: Librairie Minard, 1960. pp. 264. Sw. 
Fr. 20.) This is the second volume of the general work on the inter- 
national law of the sea by Dr. de Ferron, the first volume of which was 
reviewed in this JourNaL, Vol. 53, p. 980. This second volume in Part 
I deals with the problem of fisheries. Part II deals with the continental 
shelf. Both parts are carried up through the Geneva Conference of 1958. 

C. Jessup 

* Translated from the Portuguese. Ambassador Accioly was Ambassador of Brazil 

to the Vatican 1939-1944. 
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Law among States in Federacy. A Survey of Decisions of the Swiss 
Federal Tribunal in Intercantonal Controversies. By William Gorham 
Rice. (Appleton, Wis.: C. C. Nelson Publishing Co., 1959. pp. iv, 248. 
Index. $5.00.) Absurd though it is, the contention that nothing can be 
learned from experiences of national federations of value in solving prob- 
lems of international federation still persists. Dr. James Brown Scott’s 
monumental work, The United States of America, A Study in International 
Organization, has been forgotten. The present volume, as Bishop, Jenks 
and Sohn have already testified, constitutes a valuable contribution to the 
solution of such problems, in spite of egocentric crusades in spelling and 
pagination, here harmful to that cause, whether sound or unsound in 
themselves. Chapters IV to VI are particularly pertinent, even if they 
do get over into the field of ‘‘private international law.’’ Inevitably Pro- 
fessor Rice encounters inescapable ‘‘musts’’ in any orderly and effective 
rule of law: obligatory submission to jurisdiction, preceded by adequate 
(‘‘of some more fluent sort than the multilateral treaty’’) legislation, not 
to mention enforcement. Any respectable federal union has these proper- 
ties; the United Nations does not. 

Pitman B. Porter 


Cases on Private International Law. 3rd ed. By J. H. C. Morris. 
(New York and London: Oxford University Press, 1960. pp. xxxiv, 513. 
Table of Cases. $8.00; 50 s.) The third edition of this now standard 
British casebook is nearly 100 pages longer than its predecessor, contains 
thirty-four new cases and includes three new notes. The newest edition 
has become a teaching tool that may be used without extensive supple- 
mentary reference to the standard texts of Dicey and Cheshire. 

The reader may be distressed by the all-too-often mechanical recitation 
of rules in the collected decisions, and by the presence of over-simplified 
summaries which precede each case. However, Dr. Morris’ critical notes 
supply the reader with some knowledge of the choices and alternative so- 
lutions available to decision-makers. Although a strong emphasis on 
policy is lacking, the notes are of value to the American student for their 
succinct survey of several confusing areas of law, the winding up of 
foreign companies, for example. The notes, moreover, allow ample room 
for speculation. Problems are suggested which allow the very best use 
of the case method. 

The increasing reference by British courts to American decisions en- 
courages one in the belief that conflicts law may eventually become, at 
least in a limited sense, private international law. 

Gorvon B. BALDWIN 


American Jurisprudence on the Warsaw Convention. By Giuseppe 
Guerreri. (Montreal: Institute of Air and Space Law, McGill University, 
1960. Publication No.6. pp.72.) This slender pamphlet reads more like 
a student exercise than as a finished monograph. It is in the nature of 
an annotated digest of cases. Not all American decisions on the Warsaw 
Convention are covered. The important question whether the convention 
creates a new cause of action is left out. Despite the title, several British 
decisions are included and there are comparative references to Continental 
eases and legislation. The work, despite its shortcomings, has some ref- 
erence value. 


O. J. LissirzyNn 
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L’Ukraine Soviétique dans les Relations Internationales 1918-1923. By 
Vasyl Markus. (Paris: Les Editions Internationales, 1959. pp. 326. 
Index.) The item under review is a study of the historical and legal 
status of the Soviet Ukraine in international diplomacy in the period 
from 1918 to 1923. The author describes and analyzes in turn the 
Ukrainian national movement at the time of the Russian Revolution and 
the formation of an independent Ukrainian state; the Ukrainian question 
in the international diplomacy of the closing phases of World War I; 
the creation of a Soviet Socialist Republic of the Ukraine, its political and 
legal ties with the R.S.F.S.R. in 1917-1923 and its position vis-d-vis the 
outside world. 

Part Two is a survey of the external relations between the Soviet Ukraine 
and its various neighbors: Ukraine’s réle in the Russo-Polish conflicts of 
1918-1921; Ukrainian-Rumanian differences over Bessarabia, 1918-1923; 
Soviet Ukraine and the Entente. <A concluding section examines the most 
important international agreements entered into by the Ukrainian regime 
during these five years and the legal status of the Ukraine as a subject of 
international law during this period. 

The work closes with an appendix of selected documents pertaining to 
the subject of Ukrainian foreign relations in 1917-1923 (pp. 279-297), 
a partial roster of the most important treaties signed by the Ukrainian 
state in these years, a bibliography, index, and map of the Ukrainian polity 
in 1918-1923. 

As a survey of the political role of the Ukraine in international relations 
and its diplomatic history in the troubled period following the Russian 
Revolution, the work is competent, well executed and quite useful. It 
does not pretend to exhaustiveness and rightly so. On the whole, it repre- 
sents a good supplement from the viewpoint of Ukrainian foreign relations 
to the more serious and better researched studies by Manning and Reshetar, 
Jr., which, however, deal primarily with internal developments in the area. 
As a legal study, on the other hand, the value of the work is limited, 
focused as it is on a topic of only historical interest and one which, more- 
over, is highly theoretical. The precise nature of the Ukrainian state’s 
juridical status in 1918-1923 will probably always remain a subject of 
doctrinal hair-splitting, and there is really nothing novel in the author’s 
thesis that the Ukraine, during the period in question, did constitute a 
subject of international law, although a somewhat unorthodox one, a con- 
clusion hardly open to serious doubt. 

GEORGE GINSBURGS 


Bibliography of Czechoslovak Legal Literature 1945-1958 By the Insti- 
tute of Law, Czechoslovak Academy of Science, Viktor Knapp, Scientific 
Editor. (Prague: Publishing House of the Czechoslovak Academy of Sci- 
ences, 1959. pp. 261. Kés. 11.60.) This bibliography of legal literature 
published in Czechoslovak journals, bulletins or books since World War 
II, supplements and rounds out the information resources listed in Legal 
Sources and Bibliography of Czechoslovakia, published in 1959 under the 
editorial signature of V. Gsovski by the Free Europe Committee.’ 

After an initial listing of the authors of the introductory essays, of 
publishing houses, the excerpted Czechoslovak periodicals and collections, 
and the Introduction, the volume offers eighteen substantive chapters, 
dealing with the following topics: General Treatises; Formal Sources; 
Theory of State and Law; History of State and Law, History of Political 
Theories ; Constitutional Law; Administrative Law; Agricultural-Coopera- 


1 For review, see 54 A.J.I.L. 462-463 (1960). 
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tive Law; Labor, Health Insurance, and Social Security Law; Courts, 
Procurator’s Office, Advocates and State Notaries; Civil Law; Family 
Law; Civil Procedure; Penal Law and Procedure; Public International 
Law; Private International Law; and Foreign and Comparative Law. 

Given the underlying convictions and assumptions of the authors, the 
prefatory essays are lucidly and competently written, and the subsequent 
bibliographic listings (the original title is in each case followed by an 
English translation) are useful and representative. They encompass books 
and articles published by December 31, 1958. 

While entirely the work of Czechoslovak legal scholars, this volume was 
prepared under the auspices of the International Association of Legal 
Science in co-operation with the International Committee for Social Docu- 
mentation and with UNESCO, which extended editorial and financial help. 
It represents an additional major source for the study and understand- 
ing of the basic transformations that have occurred in the political and 
socio-economic order—and thus also in the law of Czechoslovakia. 

MICHAEL J. FLACK 
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Berrizbeitia, F. Villanueva. Dieciseis Cancilleres de Venezuela. Caracas: Ediciones 
de la Cancilleria Venezolana, 1960. pp. 340. Index. 

Chaumont, Charles. Le Droit de l’Espace. Paris: Presses Universitaires de France, 
1960. pp. 126. 

Fischer, Per. Die Saar, zwischen Deutschland und Frankreich. Berlin and Frankfurt- 
am-Main: Alfred Metzner Verlag, 1959. pp. 308. Index. DM. 19.50. 

Gomez, R. A. Government and Politics in Latin America. New York: Random House, 
1960. pp. 128. $0.95. 

Green, L. C. International Law through the Cases. 2nd ed. New York: Frederick 
A. Praeger, Inc., 1960. pp. xxix, 885. Index. $12.50. 

Hambro, Edvard. The Case Law of the International Court. A Répertoire of the 
Judgments, Advisory Opinions and Orders of the International Court of Justice. II: 
1952-1958. Leiden: A. W. Sijthoff, 1960. pp. vii, 376. Index. Fl. 32.50. 

Hayton, Robert D. National Interests in Antarctica: An Annotated Bibliography. 
Washington: U. S. Government Printing Office, 1960. pp. 137. Index. $1.25. 

Heiz, Rudolf. Das Fremde Gffentliche Recht im Internationalen Kollisionsrecht. Der 
Einfluss der Public Policy auf ausliindisches Straf-, Steuer-, Devisen-, Konfiskations- 
und Enteignungsrecht. Ziirich: Polygraphischer Verlag, 1960. pp. xxi, 343. Sw. 
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International Commission of Jurists. Tibet and the Chinese People’s Republic. A 
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Bundesjustizministeriums zur Urheberrechtsreform. (Schriftenreihe, Band 16.) 
Berlin and Frankfurt: Verlag Franz Vahlen, 1960. pp. 350. DM. 31. 


* Mention here neither assures nor precludes later review. 
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deutscher Verlag, 1960. pp. xxvi, 672. 

United Nations. International Law Commission. Yearbook 1953. Vol. I: Summary 
Records of Fifth Session, June 1-August 14, 1958. (U.N. Pub. Sales No.: 59.V.4. 
Vol. I.) New York: Columbia University Press, 1959. pp. vii, 409. Index. $4.00, 
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Commission to the General Assembly. (U.N. Pub. Sales No.: 60. V.3.VolII.) New 
York: Columbia University Press, 1960. pp. iv, 64. $.75; 5 s.; Sw. Fr. 3. 
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AMERICAN BAR ASSOCIATION JOURNAL, July, 1960 (Vol. 46, No. 7). Zhe Connally 
Reservation Should be Repealed (pp. 726-728), Lyman M. Tondel, Jr.; The Self- 
Judging Clause and Self-Interest (pp. 729-731), Artnur Larson: The Connally Reser- 
vation Should Not Be Withdrawn (pp. 732-736), Alfred J. Schweppe; An American 
Medley, Chapter II: The Connally Reservation, Peace and Law (pp. 737-739), Frank 
W. Grinnell; What Is and Who Constitutes the International Court of Justice (pp. 
741-743), Allan L. Leonard: A Rebuttal: For a Strengthened World Court (pp. 744- 
748), Ervin E. Grant; An Effective World Court Is Essential (pp. 749-754), Charles 
8. Rhyne. 

——, August, 1960 (Vol. 46, No. 8). United States Policy Regarding International 
Compulsory Adjudication (pp. 852-856), Eleanor H. Finch. 

AMERICAN JOURNAL OF COMPARATIVE LAW, Winter, 1960 (Vol. 9, No. 1). The 
European Court of Human Rights (pp. 1-28), A. H. Robertson; Compensation under 
New German Legislation on Expropriation (pp. 84-94), Richard S. Schubert. 

AMERICAN POLITICAL SCIENCE REVIEW, June, 1960 (Vol. 54, No. 2). Policy-Making 
and Secretariat Influence in the U.N. General Assembly: The Case of Public Informa- 
tion (pp. 359-373), Leon Gordenker. 

ANNALES DE Droit INTERNATIONAL MEDICAL, May, 1960 (No. 5). Orientations 
Actuelles du Droit International Médical (pp. 7-15), Paul de La Pradelle; L’Organisa- 
tion Mondiale de la Médecine (pp. 17-26), Antoine Schickele; Réflexions sur le Statut 
de la Profession Médicale dans les Camps de Prisonniers de Guerre (pp. 27-33), Louis 
Morel-Fatio; L’Organisation des Services Sanitaires dans les Camps de Prisonniers 
de Guerre (pp. 34-40), Albert Minguet and Guy Houchon; Une Expérience de Mission 
Sanitaire dans les Camps de Prisonniers de Guerre (pp. 41-44), Marcel Joachim; 
La Diffusion des Conventions de Genéve de 1949 en Yougoslavie (pp. 56-62), Bosko 
Jakovljevie; Les Législations Nationales et le Droit International Médical (pp. 66-68). 

THE BULLETIN (Bonn), June 14, 1960 (Vol. 8, No. 23). The Day of German Unity 
(p. 1); The Restitution Programme (pp. 4-5). 

, June 28, 1960 (Vol. 8, No. 24). Helping the Developing Countries through 
““Genuine Partnership’’ (pp. 1-2). 
, July 5, 1960 (Vol. 8, No. 25). Proved Foreign Policy to be Continued (pp. 


1-3). 

——, July 12, 1960 (Vol. 8, No. 26). Pros and Cons of Summit Diplomacy (pp. 
1-2), Wilhelm Grewe; 20 July 1944 (pp. 3-6), Theodor Heuss. 

—, July 19, 1960 (Vol. 8, No. 27). International Aid Is Not ‘‘ Aggression’’ 
(p. 1); A New View of the Exzpellee ‘‘Problem’’ (p. 4). 

—, July 26, 1960 (Vol. 8, No. 28). ‘‘ Patience and Firmness’’ on Berlin (pp. 
1-2), Ernst Lemmer; ‘‘The Continent Needs Great Britain’’ (p. 5), Hilger von 
Scherpenberg. 

——, August 2, 1960 (Vol. 8, No. 29). New Impulses towards Western Unity (pp. 
1-2). 

BULLETIN DE Drorr TcHECOSLOVAQUE, October, 1959 (Vol. 17, No. 3). Le Droit 
International Successoral en Vigueur dans la République Tchécoslovaque (pp. 258-275), 
Theodor Donner; Une Confirmation Internationale de 1’ Autorité de la Cour d’ Arbitrage 
prés la Chambre de Commerce de Tchécoslovaquie (pp. 292-295), Theodor Donner. 

La ComunirA InTERNazIoNaLE, April, 1960 (Vol. 15, No. 2). Lo Status Giuridico 
dei Fiumi e Bacini Internazionali in Italia (pp. 263-292), Dante A. Caponera; Evo- 
luzione del Panamericanismo (l’Organizzazione degli Stati Americani) (pp. 293-318), 
Renato Piceinini; Etica dell’7UNESCO (pp. 319-336), Gian-Paolo Biasin. 
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Diritto INTERNAZIONALE, January, 1960 (Vol. 14, No. 1). La Gran Bretagna e 
le Comunita Europee: Una Fase Nuova (pp. 3-18), K. R. Simmonds; La Nazionalita 
delle Cose (pp. 19-33), Giuseppe Biscottini; La Questione dell’Africa Sud-Occidentale 
(pp. 34-61), Luigi Ferrari Bravo; L’Evoluzione della Giurisprudenza Francese in 
Materia di Divorzio di Coniugi aventi Diversa Cittadinanza (pp. 62-79), Tito Ballarino; 
Ancora sulle Materie Internazionalistiche nell’Ordinamento degli Studi (pp. 80-82), 
R.DN.; L’Esenzione Fiscale degli Agenti Diplomatici (pp. 82-84), G.B.; Una Nuova 
Organizzazione Internazionale: 1l’Associazione Latino-Americana di Libero Scambio 
(pp. 84-88), Tito Ballarino; La Legalizzazione degli Atti Stranieri (pp. 88-89), G.B.; 
La Libertad di Associazione degli Stranieri (p. 89), G.B. 

Der DoNAuRAUM, 1960 (Vol. 5, No. 2). Metternich und Széchenyi (pp. 78-86), 
Béla Menezer; Europdische Staatsmdnner iiber die Donaumonarchie (pp. 87-91), Alex- 
ander Novotny; Die Entdeckung der Donau als Welthandelsstrasse (pp. 92-100), Hans 
Halm. 

EGYPTIAN ECONOMIC AND POLITICAL REVIEW, December, 1959-January, 1960 (Vol. 
6, No. 1). No More Pumpkin Coaches (pp. 9-10); Conflict in Central Asia (pp. 11- 
13); Arab-American Co-operation (pp. 14-16), Omar Z. Ghobashy; Mesopotamian 
Tangles (pp. 17-18). 

, April-May, 1960 (Vol. 6, No. 4). False Friends (pp. 6-8); Israel and the 
Suez Canal (pp. 9-13,36), Omar Z. Ghobashy. 

Europa ARCHIV, June 5, 1960 (Vol. 15, No. 11). Die Sowjetische Herausforderung 
und die Vereinigten Staaten von Amerika (pp. 337-348), Walt Whitman Rostow; 
Die Auslandhilfe der Vereinigten Staaten (pp. 349-359), Lutz KoOllner; Israels 
Eingliederung in den Mittleren Osten (pp. 360-370), Paul Giniewski. 

, June 20, 1960 (Vol. 15, No. 12). Der Antarktis-Vertrag vom Dezember 1959. 
Ein Mégliches Vorbild zur Regelung anstehender Internationaler Fragen (pp. 371- 
384), John Hanessian, Jr. 

, July 5-20, 1960 (Vol. 15, Nos. 13-14). Vom Goldautomatismus zur Inter- 
nationalen Wahrungskooperation (pp. 407-415), Karl Blessing; Grossbritannien vor 
neuen Wirtschaftspolitischen Aufgaben (pp. 416-424), Sir Oliver Franks; Die 
Ordnungspolitischen Schritte Europas seit der Jahreswende 1958/1959 (pp. 425-432), 
Andreas Kees; Die Europdische Wirtschaftsgemeinschaft und ihre Beziehungen 2u 
Drittlindern (pp. 433-441), Jean Rey; Osterreich, die Europdische Wirtschaftsintegra- 
tion und das Vélkerrecht (pp. 442-448), Alfred Verdross; Rechtsgrundlagen und Praxis 
des Europdischen Parlaments (pp. 449-458), Karl-Heinz Mattern. 

EXTERNAL AFFAIRS Review, March, 1960 (Vol. 10, No. 3). The Shatt-el-Arab 
Dispute (pp. 1-8); New Zealand and the Colombo Plan (pp. 9-16). 

, April, 1960 (Vol. 10, No. 4). The World Refugee Problem (pp. 1-5); The 
Colombo Plan (pp. 6-12). 

, May, 1960 (Vol. 10, No. 5). Recent Political Developments in Laos (pp. 1- 
2); The Colombo Plan (pp. 3-14). 

ForeicGN Arrairs, July, 1960 (Vol. 38, No. 4). After the Paris Debacle (pp. 537- 
546), Lester B. Pearson; Arms Control, Inspection and Surprise Attack (pp. 557-575), 
Henry A. Kissinger; Suez Scenario: A Lamentable Tale (pp. 598-612), Herbert Feis; 
Statesmen and Soldiers in War (pp. 656-664), Sir Ian Jacob; Where Is the Middle 
East? (pp. 665-675), Roderic H. Davison; Peking on Co-existence (pp. 676-681). 

ForEIGN SERVICE JOURNAL, July, 1960 (Vol. 37, No. 7). ‘‘Brass Hats and Striped 
Pants’’ (pp. 21-23), Oskar Morgenstern. 

, August, 1960 (Vol. 37, No. 8). Testimony Before the ‘‘ Jackson Sub-Com- 
mittee’’ (pp. 21-24), Christian A. Herter; Senior Seminar in Foreign Policy (pp. 35- 
36), Charles P. O’Donnell. 

Die FRIEDENS-WarkTE, 1960 (Vol. 55, No. 3). Wege zur Einigung Europas (pp. 
201-219), Walter Schitzel; Der Riistungswettlauf. Zum Lebenswerk Philip Noel- 
Bakers M. P. (pp. 229-238), Elisabeth Rotten; Tiirkenkrieg, Tiirkenbiindnis und 
Tiirkengleichberechtigung in Renaissance und Absolutismus (pp. 239-259), Paul 
Honigsheim. 
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GEORGETOWN LAW JOURNAL, Summer, 1960 (Vol. 48, No. 4). Sovereignty and 
International Law (pp. 627-640), Hans Kelsen. 

INDUSTRIAL PROPERTY QUARTERLY, January, 1960. The New Structure of the Pro- 
tection of Industrial Property in Eastern Europe (pp. 1-24), Konstantin Katzarov. 

INFORMACION JuRipIcA, November—December, 1959 (Nos. 198-199). Anteproyecto 
de Declaracién de Principios sobre la Ensefianza del Derecho en la America Latina 
(pp. 1811-1816). 

INTERNATIONAL AND COMPARATIVE LAW QUARTERLY, April, 1960 (Vol. 9, No. 2). 
River Boundaries: Legal Aspects of the Shatt-al-Arab Frontier (pp. 208-236), E.L.; 
Charter Review and Charter Amendment—Developments in 1958 and 1959 (pp. 237- 
252), Egon Schwelb; The Contemporary Practice of the United Kingdom in the Field 
of International Law—Survey and Comment (pp. 253-318), Elihu Lauterpacht; The 
Irish Maritime Jurisdiction Act, 1959 (pp. 325-334), Paul O’Higgins; Implied Waiver 
of Immunity: Permissible Counterclaims against a Sovereign Plaintiff (pp. 334-343), 
K. R. Simmonds; The British Institute of International and Comparative Law: Re- 
search Fellowship in International Law (pp. 343-344). 

INTERNATIONAL AFFAIRS, May, 1960 (No. 5). The Meeting in Paris (pp. 3-6); 
The Second World War Must Remain the Last in History (pp. 15-21), N. Talensky; 
New International Role of Eastern Countries (pp. 34-40), V. Nikhamin; Japan’s 
Realities and Her Military Alliance with the United States (pp. 41-46), V. Smolensky 
and S. Bykov; West Germany’s Policy of Rearmament and Revanche (pp. 47-51), 
Siegbert Khan; ECAFE Meets for Its 16th Session (pp. 61-67), M. Yegorov; Inter- 
national Co-operation for the Peaceful Uses of Outer Space (pp. 76-80), A. Nikolayev; 
Disarmament and the Problem of Combatting Aggression (pp. 81-83), Y. Korovin. 

, June, 1960 (No. 6). A Policy of Perfidy (pp. 3-4); Cold War: Past and 
Present (pp. 5-10), G. Dadyants; Soviet Aid and Its Critics (pp. 20-26), L. Stepanov; 
Britain and Disarmament (pp. 35-39), K. Zilliacus; West European Trade War (pp. 
40-45), Y. lyin; An Urgent Task (pp. 46-48), V. Alexandrov; Aerial Espionage and 
International Law (pp. 49-50), Y. Korovin; ‘‘The Policy of Poland . . . Derives from 
Historie Experiences of the Polish People’’ (pp. 56-64), Wladislaw Gomulka. 

, July, 1960 (No. 7). The Soviet Union and Austria (pp. 3-6); The Present 
Situation: Conclusions and Prospects (pp. 7-13), A. Sovetov; Path of Disaster for 
Japan (pp. 14-16), G. Andreyev; U. 8. Bases and European Security (pp. 17-22), 
8. Vladimirov and I. Vanin; Middle Eastern Oil: Present and Future (pp. 23-30), 
R. Andreasyan; Disarmament and the Underdeveloped Countries (pp. 31-35), A. 
Kodachenko; Constructive Contribution to Disarmament (pp. 42-44), Commentator; 
Symposium: The Two Socio-Economic Systems in the World Arena (pp. 49-81). 

INTERNATIONAL LABOUR REVIEW, July, 1960 (Vol. 82, No. 1). The Influence of 
International Labour Conventions on Nigerian Labour Legislation (pp. 26-43). 

INTERNATIONAL ORGANIZATION, Spring, 1960 (Vol. 14, No. 2). The Disarmament 
Consensus (pp. 233-260), Philip E. Jacob; The International Court of Justice: Its 
Role in Contemporary International Relations (pp. 261-276), Max Sgrensen; Over- 
selling the UN Charter—Fact and Myth (pp. 277-290), Robert E. Riggs; Quantitative 
Techniques for Studying Voting Behavior in the UN General Assembly (pp. 291-306), 
Leroy N. Rieselbach. 

INTER-PARLIAMENTARY BULLETIN, 1960 (Vol. 40, No. 2). International Campaign 
to Save the Monuments of Nubia (pp. 40-48), Vittorino Veronese. 

ITALIAN AFFAIRS, January-February, 1960 (Vol. 9, No. 1). The Italian Association 
for International Organization (pp. 2905-2912). 

JOURNAL Du Drorr INTERNATIONAL (CLUNET), April-June, 1960 (Vol. 87, No. 2). 
Les Pavillons de Complaisance (pp. 345-369), Roger Pinto; L’Affaire des Pécheries 
Islandaises (pp. 370-406), Raymond Goy; Bulletin de Jurisprudence Frangaise (pp. 
408-465), Jean-Denis Bredin, Roger Pinto, André Ponsard and Jean Schapira; 
Chronique de jurisprudence Frangaise (pp. 466-491), J. B. Sialelli; Chronique de 
Jurisprudence Danoise (pp. 492-499), Allan Philip; Chronique de Jurisprudence 
Norvégienne (pp. 501-531), Edvard Hambro; Chronique de Jurisprudence Suédoise 
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(pp. 532-540), Jean Nadd; Chronique de Jurisprudence Polonaise (pp. 542-548), 
Manfred Lachs and Seweryn Szer; Chronique de Jurisprudence de la Cour de Justice 
des Communautés Européennes (pp. 550-558), Claude Lussan. 

KOREAN JOURNAL OF INTERNATIONAL LAW, April, 1960 (Vol. 5, No. 1) (In Korean). 
The Compulsory Jurisdiction of the International Court of Justice (pp. 5-25), Kee 
Poong Chang; The UN Administrative Problems (pp. 26-55), Chong Ki Choi; Jnter- 
national Organizations and the Function of Maintaining Peace (pp. 56-93), Seung 
Huhn Rhee. 

New TIMEs, May, 1960 (No. 21). What Happened in Paris (pp. 3-5), Natalia 
Sergeyeva; Strength Policies on Trial (pp. 6-8), V. Korionov; The International Status 
of the G. D. R. (pp. 20-21), E. Korovin; Towards Manned Space Flights (p. 22), L. 
Sedov. 

—, May, 1960 (No. 22). Responsibility (pp. 1-2); What Now? (pp. 4-6), N. 
Sergeyeva; Partners or Rivals? (pp. 7-9), E. Menzhinsky. 

, June, 1960 (No. 23). Looking Ahead (pp. 1-2); Who Next? (pp. 2-3); 
Washington Intrigues in Cambodia (pp. 15-16), A. Guryev; Window on UNESCO 
(pp. 25-27), V. Zagladin. 

——, June, 1960 (No. 24). Forward with Disarmament (pp. 1-2); Right to Self- 
Determination or Right to Revanche? (pp. 7-10), A. Leonidov. 

, June, 1960 (No. 25). Angry Japan (pp. 4-6), V. Dalnov. 

——, June, 1960 (No. 26). Man and the Bomb (pp. 1-2); Loss of Face (pp. 4-5), 
Observer; The British Labour Movement and Foreign Policy (pp. 12-14), Konni 
Zilliacus; Independent Congo (pp. 26-28), L. Popov; Wheelus Field (pp. 28-30), 
Stanislav Kondrashov. 

——, July, 1960 (No. 27). Disarmament—A Common Cause (pp. 3-4), Observer; 
Austria and the Soviet Union (p. 9), Hugo Glaser; Reflections on Space and the Future 
(pp. 24-25), Leonid Sedov. 

—, July, 1960 (No. 28). Disarmament and Independence (pp. 7-9), Lev 
Stepanov; How Independent is Western Europe? (pp. 14-16), N. Molehanov; The 
Principles of Atatiirk (pp. 29-30), Y. Plotnikov; Layman’s Guide to Diplomacy (pp. 
30-31), A. Iorysh. 

, July, 1960 (No. 29). The Congo Events (pp. 19-20), V. Sidenko. 

PANSTWO I Prawo (Vol. 15, No. 6). Problem Prawny Restytucji Zlota Zagrabionego 
w Okresie Wojny (pp. 895-910), Manfred Lachs. 

PoLiticA INTERNACIONAL, January-February, 1960 (No. 47). La Contribucién 

Espaiiola a la Defensa Occidental (pp. 7-10); Los Viajes de Jruschev (a la China 
Communista) (pp. 13-55), Luis Garcia Arias; La Politica de las Potencias del Mercado 
Comin (pp. 57-83), U. W. Kitzinger; El Convenio Hispano-Chileno de Doble 
Nacionalidad de 24 de Mayo de 1958 (pp. 85-108), Adolfo Miaja de la Muela; £! 
Problema General del Desarme (pp. 111-123), Juan L. Cano Hevia; Prézximo Oriente 
y Oriente Medio ante el 1960 (pp. 125-134), Rodolfo Gil Benumeya; Suma y Sigue 
en Argelia (pp. 135-149), Carmen Martin de la Escalera; Crénica del II Congreso del 
Comité Internacional de Defensa de la Civilizacién Cristiana (pp. 151-158), Juan José 
Bellod; El Ayer, el Hoy y el Maiana Internacionales (pp. 161-184), Camilo Barcia 
Trelles. 
, March-April, 1960 (No. 48). Los Viajes de Jruschev (a los Paises del Sudeste 
Asidtico) (pp. 9-57), Luis Garcia Arias; La Unidén Soviética y los Estados Unidos 
frente al Desarme (pp. 59-77), Fernando Murillo Rubiera; La Esencia de la Neutrali- 
dad (pp. 79-89), Lujo Toncie-Sorinj; La Evolucién de las Relaciones Este-Oeste (pp. 
93-104), Adriano Moreira; Un Lustro de Politica Interamericana (pp. 113-122), Felix 
G. Fernandez-Shaw; El Sinkiang, Fuente de Tensiones entre China y la Unién Soviética 
(pp. 123-134), José Antonio Pastor Ridruejo; El Ayer, el Hoy y el Maiana Interna 
cionales (pp. 137-150), Camilo Barcia Trelles. 

POLITISCHE STUDIEN, May, 1960 (Vol. 11, No. 121). Perspektiven (pp. 281-284), 
Hans Lehmann; Von der Berlin-Note zur Gipfelkonferenz (pp. 285-294), Alfred 
Jiittner; ‘‘Kolonialismus’’ und die Hilfe fiir Entwicklungsgebiete (pp. 305-313 


1960 | PERIODICAL LITERATURE OF INTERNATIONAL LAW 931 


Ralph von Gersdorff; Amerikas Durchlocherte Raketenstrategie (pp. 320-325), Ernst 
Baumer. 
, June, 1960 (Vol. 11, No. 122). Perspektiven (pp. 349-352), Hans Lehmann. 

REVIEW OF INTERNATIONAL AFFAIRS, June 16, 1960 (Vol. 11, No. 245). What Now? 
(pp. 1-3), Ale’ Bebler; Latin America at the Crossroads (p. 9), German Delia; The 
Formation of the GATT Council (pp. 11-13), N. Popovié. 

REVISTA DE LA FACULTAD DE DrERECHO (Universidad de Oviedo), 1958 (Vol. 6, Nos. 
84-87). Teorta y Realidad de la Soberania y Especial Referencia de la Doctrina 
Soviética (pp. 25-59), Bernardo Zulaica Beltran de Lubiano; La Europa Unida y las 
Economias Dominantes (pp. 83-132), José Miguel de Azaola. 

REVUE DE DroIt INTERNATIONAL, DE SCIENCES DIPLOMATIQUES ET POLITIQUES (A. 
SorriLE), April-June, 1960 (Vol. 38, No. 2). Le Nouveau Droit Pénal International 
(pp. 126-136), Jean Graven; Aux Nations Unies: Convention ou Déclaration sur le 
Droit d’Asile? (pp. 137-146), Eugéne Aroneanu; Les Conventions Multilatérales entre 
l’Universalité et l’Intégrité (pp. 147-158), B. T. Halajezuk; Coexistence Pacifique et 
Objectifs de la Politique Etrangére Américaine (pp. 159-163), Joseph-Hans N. Erster; 
L’Affaire du Survol par 1’U-2 de l’Espace Aérien Soviétique et la Conférence ‘‘au 
Sommet’’ (pp. 196-199). 

REVUE CRITIQUE DE DroIT INTERNATIONAL PRIVE, January-March, 1960 (Vol. 49, No. 
1). Arbitrage Etranger et Arbitrage International en Droit Privé (pp. 1-20), Ch. N. 
Fragistas; Les Conflits de Juridictions dans le Cadre du Marché Commun. Difficultés et 
Remédes (pp. 21-41), Martha Weser. 

REVUE GENERALE DE Droit INTERNATIONAL PUBLIC, April-June, 1960 (Vol. 64, No. 2). 
La Compétence Incidente de la Cour Internationale de Justice en tant que Compétence 
Obligatoire (pp. 217-229), Herbert W. Briggs; La Compétence ‘‘Ratione Temporis’’ 
de la Cour Internationale de Justice dans le Systeme de la Clause Facultative de Juridic- 
tion Obligatoire (pp. 230-259), Charles Debbasch; La Coopération Technique Interna- 
tionale en Matiére de Transports (pp. 260-300), Jacques Soubeyrol; Le Passeport (pp. 
301-334), Francois Borella; Des Communautés Européennes a la Fédération (pp. 335- 
367), Jean Petot; Chronique des Faits Internationaux (pp. 368-385), Charles Rousseau. 

RIVISTA DI Dirirro INTERNAZIONALE, 1960 (Vol. 63, No. 2). Grozio e la Fondazione 
del Diritto Internazionale (pp. 197-202), Giorgio Del Vecchio; Le Imprese Comuni 
dell’Euratom (pp. 203-228), Angelo Piero Sereni; Su Alcuni Caratteri della Corte di 


Giustizia della Comunita Europee (pp. 229-256), Alessandro Migliazza; Valore At- 
tuale dell’Accettazione della Giurisdizione della Corte Permanente di Giustizia Interna- 
zionale (pp. 257-302), Aldo Bernardini; Sul Limite dell’Ordine Pubblico (pp. 303-308), 
Giuseppe Sperduti; Su la Ratifica da Parte dell’Italia dei Protocolli di Bruxelles del 
1957 Relativi alle Comunita Europee (pp. 309-313), Antonio Malintoppi; La Vacanza 
dell’Ufficio di Presidente dell’Assemblea Consultiva del Consiglio d’Europa (pp. 314- 
320), Vineenzo Starace: Sulla Rilevazione dei Criteri di Giurisdizione Costituiti dalla 
Nascita e dalla Esecuzione delle Obbligazioni in Territorio Italiano (pp. 333-336), 
Giuseppe Barile; Convenzioni Internazionali ed Efficacia in Italia del Fallimento 
Dichiarato all’Estero (pp. 339-345), Mario Giuliano. 

SovieT STATE AND LAw (in Russian), 1960 (No. 5). The Work of the IADL in 
Defense of Democratic Rights and Freedoms (pp. 57-63), K. P. Gorshenin and P. I. 
Kudryavtsev; The Treaty on the Regime of the Antarctic (pp. 64-72), S. V. Molodtsov; 
On the Validity of International Treaties (pp. 114-119), A. N. Talalayev; A Valuable 
Publication on International Law (pp. 144-149), A. I. Poltorak; ll Effects of Evidence 


Given by Spies and Informers Appearing as Witnesses (pp. 154-156), M. S. Strogovich; 
Dictionary of International Law Terminology (p. 157), V. N. Durdenevsky. 
—-, 1960 (No. 6). The Reactionary and Utopian Concept of the ‘‘Synthesis’’ 


of the Socialist and the Bourgeois Law Systems (pp. 53-64), S. L. Zivs; The Union 
Republic as a Subject of International Law (pp. 65-73), S. R. Vikharev; The Third 
Annual Meeting of the Soviet International Law Association (pp. 124-127), B. M. 
Klimenko; Problems of the International Treaty Theory (pp. 144-146), I. I, Lukashuk; 
A Soviet Textbook on Private International Law (pp. 147-149), V. I. Menzhinsky. 
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SUDETEN BULLETIN, June, 1960 (Vol. 8, No. 6). The East Block’s Ruble Offensivi 
(pp. 147-151), Karl L. Herezeg; Red Intellectual Infiltration in First CSR (pp. 151 
154), Bohumila Manhalova; Lidice—Facts and Fiction (pp. 155-156), Fritz Peter 
Habel. 


, July, 1960 (Vol. 8, No. 7). Self-determination in Our Time (pp. 169-173), 
Hans-Christoph Seebohm; Fifteen Years after Expulsion (pp. 173-175), Rudolf Lodg- 
man von Auen. 

UKRAINIAN REVIEW, Spring, 1960 (Vol. 7, No. 1). The Imprisonment of Archbishop 
Joseph Slipy (pp. 4-6), Stepan Konrad; Bolshevist Murders in West Germany and the 
Latter’s Attitude (pp. 7-10); Russia and the Occident (pp. 41-58), Dmytro Donzow; 
Ukraine and the Anti-Bolshevik Bloc of Nations at an International Congress in 
Madrid (pp. 61-66); The International Lawsuit against the Communist Party’s Mos 
cow Agents (pp. 66-70), Ihor Zhurlyvy. 

UNITED Nations REVIEW, July, 1960 (Vol. 7, No. 1). Security Council Rejects 

Soviet Charge of Aerial Aggression by United States (pp. 6-7, 38-43); Solution of 
International Problems by Peaceful Means Urged by Security Council (pp. 8-9, 48-50) ; 
International Cooperation for Economic Development (pp. 22-27), Dag Hammarskjold; 
Second United Nations Congress on the Prevention of Crime and the Treatment of 
Offenders (pp. 34-37). 
, August, 1960 (Vol. 7, No. 2). The Biggest Single Effort under United Nations 
Colors (pp. 6-7, 45-50); First Report by the Secretary-General on the Implementation 
of Security Council Resolution S/4387 of July 14, 1960 (pp. 8-12, 50); Security 
Council Acts on Argentina’s Complaint Against Israel (pp. 14-15); More African 
States Seek United Nations Membership (p. 37). 

UNITED STATES NAVAL INSTITUTE PROCEEDINGS, July, 1960 (Vol. 86, No. 7). Over- 
seas Bases—How Long for This World? (pp. 23-30), Capt. Edward F. Dissette; 
Norway’s Role in U. 8S. Defense (pp. 31-37), William H. Hessler; After Communism, 
What? (pp. 38-47), Capt. Paul R. Schratz; The Man Who Hid the Cruiser Dresden 
(pp. 61-66), Karl Baarslag. 

, August, 1960 (Vol. 86, No. 8). Today: The Soviet Empire; Tomorrow: The 
Solar System (pp. 51-55), John O. Jackson. 

WorLp AFFAIRS, Summer, 1960 (Vol. 123, No. 2). A Concept of the Rule of Law 
(pp. 35-37), Harry H. Semmes; Moscow’s Pull-To-One-Side Policy (pp. 37-39), Henry 
Wei; The American Ambassador and the Country Team (pp. 40-43), Arthur A. Ageton; 
The League of Arab States after Fifteen Years (pp. 49-52), Wendell Cleland. 

YuGostav Survey, April, 1960 (Vol. 1, No. 1). Yugoslav Foreign Policy and 
International Relations in 1959 (pp. 91-100); Yugoslavia and Disarmament (pp. 101- 
114), B. K.; Attitude towards Summit Conference (pp. 115-120), M. M. 
ELEANOR H. FINCH 


OFFICIAL DOCUMENTS 


PERMANENT COURT OF ARBITRATION 


CIRCULAR NOTE OF THE SECRETARY GENERAL * 


| Unofficial Translation | 


March 3, 1960 


The setting up of the Permanent Court of International Justice after 
the first World War gave rise to the question whether the Permanent 
Court of Arbitration should be maintained beside this new tribunal. An 
affirmative answer was given to this question. Since that time the Court 
of Arbitration has in many instances rendered valuable services. How- 
ever, especially after the second World War, the number of cases brought 
before this Court has decreased considerably. 

The Administrative Council, with this state of affairs in mind, has taken 
the following resolution during the course of its meeting on 2nd December, 
1959 : 


**1) The Council expresses the wish that the High Contracting 
Powers to the Conventions for the Pacific Settlement of International 
Disputes of 1899 or 1907 should resort to the services of the Court 
should the need arise and much more extensively than at present. The 
Members of the Council will pass on this wish to their respective Gov- 
ernments. 

**2) The Council charges the Bureau to examine, in agreement with 
the President, the question in what way the Permanent Court of 
Arbitration might play a more active role in the pacific settlement of 
international disputes. The Bureau will submit a report on this 
subject to the Council at its forthcoming meeting.’’ 


The following study starts from the standpoint that the two Courts should 
not be considered as rival institutions. It should certainly not be indi- 
cated for the Permanent Court of Arbitration to try to withdraw from 
the International Court of Justice cases which the Governments might 


* Unofficial and edited translation of French original, furnished to the JoURNAL by the 
Secretary General of the Court. In his letter of transmittal, dated May 16, 1960, the 
Secretary General stated: 

*‘The Administrative Council of the Permanent Court of Arbitration has requested 
their President, the Minister of Foreign Affairs of the Netherlands, Depositary State 
for the Conventions of 1899 and 1907 for the pacific settlement of international disputes, 
to submit to the High Contracting Parties, by diplomatic channels, a Note on the 
functioning of the Permanent Court of Arbitration. In accordance with the instructions 
received, the diplomatic representatives of the Netherlands will specify, when handing 
said Note to the respective Governments, that the Council does not in the least intend— 
which, moreover, has been expressly stated in the note—to enter into competition with 
the International Court of Justice.’’ 
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like to bring before the latter. The great advantages, as presented by an 
international procedure before a permanent judicial body, such as the 
International Court of Justice, are not to be underestimated. Summarizing 
these advantages one can say 1° an award given by such an organization 
wields great authority, 2° much value must be attached to the development 
of a permanent and uniform jurisprudence, and 3° one is certain to avoid 
any difficulties which might arise in the case of and at the time of consti- 
tuting the body which will settle the dispute. 

However, practice has shown that in many instances the Governments 
were not ready to submit their differences to the International Court of 
Justice. Would the motives, underlying this attitude, have been the same 
if there had been question of the Permanent Court of Arbitration? The 
small number of cases brought before the latter Court seems to justify 
an affirmative answer, if only a certain unawareness on the part of the 
States as to the fundamental differences between the functioning of the two 
Courts has perhaps to be taken into account, which may have prevented 
the Governments from seeing the advantages which in certain cases resort 
to the Permanent Court of Arbitration brings with it. Moreover, the 
fact that often disputes are entrusted to arbitration tribunals or concilia- 
tion commissions outside the frame of the Permanent Court of Arbitration 
might be attributed to a certain lack of knowledge as to the advantages 
which a procedure before the latter Court presents. 

The Bureau of the Permanent Court of Arbitration is of the opinion 
that the task with which the Council, according to its resolution, has 
entrusted it, should consist of studying: 


1°) on which fundamental points the functioning of the Permanent 
Court of Arbitration deviates from that of the International Court 
of Justice, and 

2°) if it is desirable to modify the procedure followed up to now by the 
Permanent Court of Arbitration in such a way that the States 
would more easily entrust their cases to this Court. 


ad 1° ) —FUNDAMENTAL DIFFERENCES BETWEEN THE PROCEDURES 
OF THE TWO COURTS 


a. Influence of the parties on the constitution of the tribunal 


When proceeding before the International Court of Justice the parties 
do so before a tribunal which has been fixed beforehand and so the 
constitution of it is beyond their influence, unless in a case where a 
judge ad hoe is nominated because the Court does not count among its 
members a judge of the nationality of both or one of the parties, and leaving 
aside the exceptional case of refusal to recognize the competence of a judge. 
In that respect arbitral procedure is quite distinct from that of the inter- 
national jurisdiction, for with an arbitration the award is given by judges 
chosen by both parties. This procedure may have the great advantage that 
the confidence of the parties in the equity of the award feels strengthened. 
Without wishing to pretend that the least doubt as to the competence and 
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the impartiality of the judges of the International Court of Justice be 
justified, still it is quite possible that a more restricted tribunal, on the 
constitution of which parties have decided by common accord, may more 
fully enjoy their confidence than a tribunal of fifteen judges, representing 
juridical systems from all over the world. The preference for a more 
restricted tribunal might especially be made manifest in case of more 
technical disputes. Of course, disputes of the latter kind might alse be 
settled by a permanent tribunal, assisted by experts, but national and 
international practice as well have shown that parties often prefer arbi- 
tration in such cases. 


b. The ‘‘mediating’’ character of the decision 


There is a prevalent belief that the mediating character of the arbitral 
decision is its fundamental element. However, this is not quite true. 
According to the Hague Conventions, arbitration is effectuated on the 
basis of respect for law. Article 15 of the Convention of 1899 fully de- 
elares: ‘‘International arbitration has for its object the settlement of dif- 
ferences between States by judges of their own choice, and on the basis 
of respect for law.’’ On this point there does not exist any divergence 
of principle in relation to that of the International Court of Justice. At 
the most one could maintain that the sphere in which arbitration moves 
is more propitious to the idea of a decision, however slightly mediating, 
than the strictly juridical atmosphere of the court. 

In cases where parties agree to settle their difference ex aequo et bono, 
the arbitral tribunal is definitely a more appropriate organism than the 
Court of Justice which, according to Article 38, par. 2, of its Statute, 
can also, at the request of the parties, render a decision in that sense. Per- 
mit us to quote the opinion of the former member of the Permanent Court 
of International Justice and the International Court of Justice, Mr. 
Charles De Visscher. In the General Course which he gave at the Academy 
of International Law at The Hague in 1954 (Recueil des Cours 1954, II, 
p. 551), the eminent jurist, after having noted that the Court up to that 
time had always shown great reserve with respect to settling disputes 
ex aequo et bono, continues as follows: 


‘‘One must understand this reserve of the Court. Settlement by 
equity easily leads the person who is charged with it, to have to place 
himself in a domain which, from a twofold viewpoint, is different 
from the one in which the judge habitually moves. Sometimes it 
entails—as in the case of the Zones—highly technical aspects which 
require special knowledge. On the other hand, in virtue of its object, 
the task is always more legislative, sometimes even political rather 
than judicial. The intrinsic character thereof is not modified by en- 
trusting it to a judge. 

‘*Settlement ex aequo et bono definitely fits the arbitral function 
better than the properly judicial one. The arbitrator has to a very 
high degree the confidence of both parties. The fact that his indi- 
vidual status and all his powers are derived from an agreement of the 
parties gives him a much greater liberty of action. In relation to the 
Court of Justice which has the function to pronounce law, arbitration 
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thus retains an important task, which corresponds to the concrete 
aspects of the relations between States at a given moment. By this I 
mean the moment in which the consideration of their general political 
relations determines the aspects of a specific dispute in the minds of 
the parties. This occurs, for instance, when the parties express a de- 
sire to end old conflicts which have been overtaken by the march of 
events. At such a moment, the insistence upon the strict application 
of law must pass to the second rank; the parties envisage the possibility 
of a new adjustment of their interests; their minds leave the past to 
turn toward the future. In those cases they often resort to an 
arbitrator or an amiable compositor rather than a judge.’’ 

It is perhaps useful to remember that the decision ex aequo et bono 
ean be of value in cases where a settlement of non-juridical differences is 
concerned. The General Act for the Pacific Settlement of International 
Disputes, revised on 28 April, 1949, declares in its Article 21 that non- 
juridical differences will be submitted to an arbitral tribunal, and the 
General European Act of 29th April, 1957, is based on the same principle. 
Article 28 of the General Act says: 


‘*If nothing is laid down in the special agreement or no special 
agreement has been made, the Tribunal shall apply the rules in regard 
to the substance of the dispute enumerated in Article 38 of the 
Statute of the International Court of Justice. In so far as there 
exists no such rule applicable to the dispute, the Tribunal shall decide 
ex aequo et bono.’’ 


And Article 26 of the General European Act is written as follows: 


*‘If nothing is laid down in the special agreement or no special 
agreement has been made, the Tribunal shall decide ex aequo et bono, 
having regard to the general principles of international law, while 
respecting the contractual obligations and the final decisions of in- 
ternationl tribunals which are binding on the parties.”’ 


c. The publicity given to the case 


A procedure before the Permanent Court of Arbitration is always less 
spectacular than one before the Court of Justice, which can have its 
advantages. In cases, for instance, where no matters of overwhelming 
importance are concerned, a Party may not always be favorably inclined 
toward the publicity which a procedure before the Court of Justice neces- 
sarily involves, especially if it considers the risk that it may lose the case. 
Besides, the statute of the Permanent Court of Arbitration allows the 
parties to stipulate beforehand that the award will not be published. 


d. The expenses of the procedure 


Whether the Parties bring their dispute before the Permanent Court 
of Arbitration or whether they appeal to the International Court of Justice, 
the equipment necessary to their work—the rooms required and the services 
of the registry—is put at their disposal free of charge. Also, in both 
instances, the Parties themselves have to pay the cost of their agents and 
counsel. However, the setting up of a permanent Court by the United 
Nations results in the salary of the judges being charged to the United 
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Nations, while in a ease of arbitration, the litigating Parties together 
have to support the cost of remuneration of the arbitrators in each instance. 
But it would not be fair to say that any procedure before the Court of 
Arbitration would be more expensive than one before the Court of Justice, 
since the duration of the proceedings plays an important role in this re- 
spect. This question will be treated in the following paragraph. 


e. Duration of the proceedings 


It is inevitable that a proceeding before a tribunal of fifteen judges— 
especially in view of the language difficulty—will take more time than a 
proceeding before an arbitral tribunal of three or five members. More- 
over, the calendar of the Court of Justice is sometimes rather heavy so that 
—excluding the summary procedure, which up till now has not been used— 
a ease cannot always be pleaded within a short period after its introduc- 
tion. Generally speaking, one can say that an arbitral procedure will take 
less time than one before the International Court of Justice. 


f. Proceedings between a State and commercial corporations 


There is a possibility of bringing before the Court of Arbitration dis- 
putes between States and private persons, especially between States and 
important commercial corporations. It is well known that the Inter- 
national Court of Justice could not be seized of disputes of that kind, since 
its jurisdiction is limited to those between States. It can only treat a 
difference between a State and a private person or a foreign commercial 
corporation in case the State itself espouses the respective dispute. For 
the Court of Arbitration this indirect way is not necessary. 

It is true that Article 37 of the Hague Convention for the Pacific 
Settlement of International Disputes says that international arbitration 
has for its object the settling of differences between States. However, 
Article 47 authorizes the Bureau to put its premises and its staff at the 
disposal of the Contracting Powers for the use of any special arbitral 
board, and this article does not expressly stipulate that an arbitration be- 
tween States is meant. 

The question was raised in 1935. On the occasion of an arbitration 
between the Chinese Government and the ‘‘ Radio Corporation of America,’’ 
the umpire, Professor van Hamel, contacted the Secretary General of the 
Permanent Court of Arbitration, on 7th July, 1934, requesting him to 
put at the disposal of the Tribunal the staff of the administrative services 
of the Court. The Secretary General answered that the Bureau would be 
very happy to do so. However, he deemed it opportune to give notice 
thereof to the Administrative Council of the Permanent Court of Arbitra- 
tion. The Council declared its agreement that Article 47 be also applied 
to arbitration between States and private corporations. Also, in 1939, the 
Secretary General formally authorized the American Arbitration Associa- 
tion, at its request, to publish that the Bureau of the Permanent Court of 
Arbitration was ready to put its premises and its staff at the disposal of a 
Contracting Power for the pacific settlement of international disputes, even 
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if the other Party was not a State. The American Arbitration Association 
informed its members of the decision taken, recommending to them at the 
same time the text of an arbitral clause approved by the Bureau, to be 
inserted in the future in contracts with foreign States. 


g. Possibility of settling differences by means of conciliation 


In 1937, the President of a Conciliation Commission requested the Secre- 
tary General of the Permanent Court of Arbitration to put the premises 
and staff of the Bureau at his disposal for the use of the said Conciliation 
Commission. 

As the Convention of 1907 only authorizes the Bureau to do so for the 
use of international inquiry commissions and special arbitral boards, the 
Secretary General asked the President of the Administrative Council to 
instruct him with regard to that question. 

The President passed this request on to the Contracting Parties and 
asked them to approve of the International Bureau being authorized in 
future to put its premises and staff at the disposal of the Conciliation 
Commissions applying therefor. In a cireular dated 2nd May, 1937, the 
President announced that his proposal had been unanimously adopted. 

The first Conciliation Commission started its work on 12th November, 
1937. Recently three cases of conciliation were treated within the frame- 
work of the Court. There were involved two differences between the 
French and Swiss Governments, one regarding the reimbursement by the 
French Government to the Swiss of the cost of internment of a Polish 
division during the second World War, the other regarding irregularities 
which, according to the Swiss Government, had been committed by the 
French customs authorities to the detriment of Switzerland. In 1925, 
France and Switzerland concluded a treaty concerning the pacific settle- 
ment of the differences arising between them. Those differences were to 
be submitted to a permanent conciliation commission before having them 
decided judicially or by arbitration. On 24th October, 1955, the Commis- 
sion rendered its report, which had been unanimously adopted, to both 
Governments. The Governments came to an agreement on the basis of the 
recommendations of the Commission, so that both differences were settled 
through the intervention of the Commission. 

Another conciliation commission met in 1956 under the auspices of the 
Permanent Court of Arbitration, viz. the Permanent Conciliation Commis- 
sion between Greece and Italy. Here the question concerned the destruc- 
tion of the Greek ship ‘‘Roula,’’ sunk on 3rd August, 1940 (Greece still 
being neutral) by an Italian submarine. The Greek Government asked 
reparation for damages caused by this destruction. On 20th March, 
1956, the Commission submitted its recommendations to both Governments. 
In the month of October, 1956, both Governments informed the President 
of the Commission that they accepted the conclusions of the Commission 
and that they had come to an agreement on the basis of those conclusions. 

If one considers the fact that States are, generally speaking, little dis- 
posed to submit their differences to arbitration, one cannot deny that the 
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conciliation procedure might become one of the means contributing to 
finding solutions acceptable to both litigating parties. The results ob- 
tained in these three cases recently settled in the Peace Palace are cer- 
tainly heartening. In this connection Dr. Hans Wehberg, Professor of 
International Law at the Graduate Institute of Advanced International 
Studies in Geneva, and Secretary General of the Institute of International 
Law, mentions, in an article on Conciliation Commissions in modern inter- 
national law, the advantage of having, along with Arbitral Tribunals, Con- 
ciliation Commissions meeting in the Peace Palace (Zeitschrift fiir 
Auslindisches Offentliches Recht und Vd6lkerrecht, Festgabe fiir A. N. 
Makarov, August 1958, p. 587) : 

‘*From a technical point of view a well equipped General Secre- 
tariat is important. Only three of the Conciliation Commissions 
which so far have met (the Danish-Lithuanian, the French-Swiss and 
the Greco-Italian Commission) have profited by the possibility of ask- 
ing the International Bureau of the Permanent Court of Arbitration in 
The Hague to put at their disposal its premises and staff. It is to be 
hoped that in future the meetings in the Peace Palace will be more 
frequent. A permanent center for the Secretariat of Conciliation 
Commissions can only present advantages, the more so as the environ- 
ment of the Hague lends itself admirably to the work of Conciliation 
Commissions. ”’ 


ad 2°)—MODIFICATIONS POSSIBLY TO BE MADE IN THE 
ARBITRATION PROCEDURE 


a. The panel of Members 


According to Article 23 of the Convention of 1899 (Art. 44 of that of 
1907), the tribunal will be constituted on the basis of a choice made from 
the panel of members of the Permanent Court of Arbitration, numbering 
four per country. The question may be put whether it might be preferable 
to leave the litigating parties completely free in choosing the arbitrators. 

In the opinion of the Bureau, a negative answer to this question is 
indicated. Other organizations have also applied this system, providing for 
the establishment of a panel facilitating the constitution of a tribunal in 
a certain case. As regards the Permanent Court of Arbitration, this 
panel is an important element of it. This group of eminent jurists of 
international reputation from various countries is the fundamental pillar 
of the whole organization. The importance thereof was recognized when 
the Statute of the Permanent Court of International Justice was elaborated 
and an organism had to be found which could be entrusted with assembling 
candidates of the various countries for the office of judge of that Court; 
at that time the national groups of the members of the Permanent Court 
of Arbitration seemed to represent par excellence the personalities re- 
quired for the designation of these candidates. 

In order to avoid too much rigidity in the choice of arbitrators, more 
particularly in cases of special arbitrations in which the parties would like 
to have experts also sitting on the tribunal, who are not listed in the panel 
of the Court, Article 26 of the Convention of 1899 (Art. 47 of 1907) might 
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be applied. Those ‘‘special’’ arbitrations envisaged by those articles, and 
which are mentioned in the Reports of the Administrative Council, do not 
differ basically from the arbitrations in which the tribunal has been cen- 
stituted in accordance with the provisions of Art. 23 (resp. 41). They 
do not, however, affect the principle that the members of the Court should 
be taken into account in the first place, when a tribunal is set up. 


b. The expenses of the Court 


The functioning of the Court, as presently conceived, reduces to a bare 
minimum the expenses which the participating States have to bear in 
common. It is self-evident that these costs can be smaller than those of an 
institution such as the International Court of Justice: to wit, the budget 
of the latter organization—borne by the United Nations—amounts to 
$710,000, while the annual expenses of the Permanent Court of Arbitration 
are $27,974. This amount is divided between the High Contracting Parties 
according to the seale fixed by the Universal Postal Union. Countries of 
the first category pay 25 units; a unit equals at present the sum of $44. 
Countries of the seventh category pay one unit. Increase in the number of 
members will lower further the amount of the annual contribution. 


c. The language 

The States submitting a difference to a tribunal agree in the compromis 
on the language to be used (Art. 52 of the Convention of 1907). The 
language used by the Bureau for its correspondence and for the wording 
of official documents and by the Administrative Council in its sessions is 
French. However, facilities are accorded to those preferring another 
language, if the use of French raises any difficulty (see the minutes of the 
meeting of the Administrative Council of 26th November, 1958). It 
would be possible in the future to treat other languages on the same footing 
as the French; however, this would result in an increase of the general 


expenses. 
d. Place of meeting of the arbitral tribunals 


According to the provisions of Art. 52 of the Convention of 1907, an 
arbitral tribunal may meet outside the Peace Palace. It is clear, however, 


aiic 


that the tribunals can only truly profit by the facilities provided as to the 


premises and the staff of the registry when they meet in the Peace Palace 


1 of arbitral tribunals 


The procedure regarding the setting up of arbitral tribunals is d 


seribed in Articles 24 (of the Convention of 1899) and 45 (of the Con- 


1907). Sometimes the objection has been raised against the 


vention of . 

system of arbitration that it was not in a position to always guarante 
agreement by th arties upon the composition of tribunal. Con- 
siderations of that kind led the International Law Commission of 
United Nations to work out a set of rules during its session of 1955, 


assuring the designation of members of a tribunal under all circumstances 
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by stipulating that, in case of lack of mutual agreement by the Parties, 
the President of the International Court of Justice should make this 
designation. These rules have not been received favorably everywhere. 
To some it seemed that this procedure would encroach too much upon an 
essential aspect of arbitration, viz., the designation of the members of the 
Tribunal by the Parties themselves. Without taking a stand in this matter, 
the Bureau thinks that, with a view to the objections raised, it would be 
better not to modify the existing procedure. The Parties favoring a pro- 
cedure as described above can insert a special clause pertaining thereto 
in the arbitral treaty which they conclude with the other Party, but it 
does not seem desirable to give a compulsory character to such a pro- 
cedure for all the cases which might be brought before the Court of 
Arbitration. 


CONCLUSION 


Summarizing, the Bureau is of the opinion that no modifications should 
be made in the procedure of the Permanent Court of Arbitration now in 
effect, but that the activities of this Court might advantageously be 
sustained and possibly extended by 

1) trying to increase the number of High Contracting Parties ac- 

cording to the recommendation formulated by the Administrative 
Council during its meeting of 2nd December, 1959, and 

drawing the attention of the High Contracting Parties to the ex- 
istence and the activities of the Court by pointing out more particu- 
larly the differences in procedure between the International Court 
of Justice and the Permanent Court of Arbitration, as set forth in 
this Note. 


The Hague, 3rd March, 1960. 


UNITED STATES 


MEMORANDUM REGARDING ARTICLE XIII oF THE INTERNATIONAL 
CONVENTION FOR THE PREVENTION OF POLLUTION 
OF THE Sea BY Or, May 23, 1960 * 


Statement by the Department of State 


Article XIII of the International Convention for the Prevention of 
Pollution of the Sea by Oil (see Senate Executive C, 86th Cong., 2d sess.) 


provides as follows: 


‘‘Any dispute between contracting governments relating to the in- 
terpretation or application of the present convention which cannot 
be settled by negotiation shall be referred at the request of either 
party to the International Court of Justice for decision unless the 


parties to the dispute agree to submit it to arbitration. 
* Hearings before the Committee on Foreign Relations, U.S. Senate, 86th Cong., 2nd 
Sess., May 17, 1960, on Exec. C., 86th Cong., 2d Sess., International Convention for the 


Prevention of Pollution of the Sea by Oil, pp. 14-15. 
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This is a specific provision in a treaty permitting the parties to refer 
certain matters for determination by the International Court of Justice. 
The jurisdiction of the Court in such cases is provided in article 36, para- 
graph 1, of the statute of that Court. In my opinion, a submission to the 
Court under this specific provision would not be subject to the Connally 
reservation attached to the U.S. declaration accepting generally the com- 
pulsory jurisdiction of the Court. That declaration was filed pursuant 
to article 36, paragraph 2, of the statute of the Court. The specific pro- 
vision of article XIII would govern references to the Court made under 
it. The Connally reservation would only apply to references where juris- 
diction is premised on the declaration of general acceptance of jurisdiction. 

This precise question was raised by the Committee on Foreign Relations 
of the U.S. Senate in the hearings on the Conventions on the Law of the 
Sea on January 20, 1960. Mr. Dean, testifying for the Department of 
State, pointed out at page 76 of the printed record that a similar provision, 
which appears in the optional protocol connected with the Conventions 
on the Law of the Sea, ‘‘would be inconsistent with the Connally amend- 
ment which states that, in substance, the United States is to be the sole 
judge of whether the International Court of Justice has jurisdiction 
affecting its domestic law * * * if you decided to assent to this optional 
protocol with respect to these four conventions, there would be no reserva- 
tion such as there is in the Connally amendment, unless, of course, the 
Senate chose to put it in.”’ 

Again in the same printed record at pages 88-89, question No. 20 raises 
the same point in substance as the question put to Mr. Dean during the 
hearing of oral testimony. The answer of the Department contained the 
following statement: ‘‘Such submission [to the International Court of 
Justice] would not be subject to the Connally reservation * * *.’’ 

The Report of the Committee on Foreign Relations regarding the Law 
of the Sea Conventions (Senate Executive Report No. 5, 86th Cong., 
2d sess.) contained the following comment at page 9: 


Article I [of the optional protocol] provides that disputes arising 
out of the interpretation or application of any convention on the law 
of the sea shall lie within the compulsory jurisdiction of the Inter- 
national Court of Justice, and may accordingly be brought before the 
Court by an application made by any party to the dispute which is 
also a party to the protocol. This means that with respect to the 
subjects covered by these conventions the United States would not 
attempt to reserve to itself the right to determine whether or not a 
matter lay within the domestic jurisdiction of the United States. 
Such an undertaking has become common in recent years in treaties 
to which the United States is a party.’’ 


This is the position the Department has consistently taken and any state- 
ment to the contrary was due to a misunderstanding. 
Eric H. Hacer, The Legal Adviser 
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